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LETTERS 


Law-related Education 

The key to making civic education, 
including law-related education, re- 
ally work is to make it part of the 
curriculum taught by professional 
teachers. For this reason, the most 
important article in the November 
2006 special issue regarding law-re- 
lated education was one the written 
by John Doyle and Stephen C. Shen- 
kmen describing how law-related 
education can be included in the 
curriculum. I have personally seen 
the magic of John Doyle’s programs 
in generating knowledge and excite- 
ment in high school students. 

To make civic education really hap- 
pen, the Bar must go beyond merely 
offering guest speakers or lawyer 
liaisons. Frankly, the single best thing 
the Bar could do would be to to lobby 
for adequate funding and inclusion in 
the curriculum of the programs like 
those that John and Stephen list. 

Finally, let me say that we are ex- 
tremely lucky to have a chief justice 
who has made civic education one of 
his priorities. 

Tuomas W. Loacug, Miami 


Although the subject article 
(“The American Voter,” November 
2006) contains important data 
about who is and who is not voting, 
it goes over board, into the depths 
of non sequitur, in the paragraph 
titled “Reasons for Not Voting.” 
Specifically, that paragraph be- 
gins by identifying the number of 
millions who did register to vote 
in 2004 (142), then proceeds to 
catalogue the percentages of that 
population who did not vote and 
the reasons why. All is smooth sail- 
ing until the last sentence, which 
reads, in pertinent part, “Other 
reasons included...confusion or 
uncertainty about registration 
requirements....” But that reason 
for not voting deals with the popu- 
lation who did not even register 
to do so, a citizen segment having 
nothing to do with the 142 million 
under the microscope of the para- 
graph. We have a right to expect 
better reporting from the authors, 
leaders in the League of Women 
Voters organization. 

BAUMGARDNER, Winter Park 


should read:“.. 


flooded might require a special assessment...” 


Editor’s Note: In William C. Ballard’s article,“ Who Decides Whether to Build It Higher, the Condo- 
minium Community or the Courts?” on page 60 of the December Journal, the phrase, the improvements 
required to ensure the ground floor units are not flooded might require a periodical special assessment” 
.the improvements required to ensure that the ground floor units are not periodically 
The Journal regrets the editorial error. 
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OATH OF ADMISSION TO THE FLORIDA BAR 


be had. 
“| do solemnly swear: 


Florida; 


of the land; 


knowledge and approval; 


charged; 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful violation to which disbarment may 


“| will support the Constitution of the United States and the Constitution of the State of 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law 


“| will employ for the purpose of maintaining the causes confided to me such means 
only as are consistent with truth and honor, and will never seek to mislead the judge or 
jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which 


“| will never reject, from any consideration personal to myself, the cause of the defense- 
less or oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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by Henry M. Coxe Ill 


Seasoned Mentors Catch Young Solos Before They Fall 


s anovice prosecutor in Duval 
A County at age 26, the late As- 

sistant State Attorney Baker 
King took me under his wing and 
showed me the way. 

If I had a nagging question and 
King wasn’t handy, I could walk 
down the hallway and poke my head 
in any number of seasoned pros’ 
offices and .come away with good 
answers and caring guidance. But 
who does the young lawyer in solo 
practice go to for help? 

That question struck me with a 
wallop when the membership of The 
Florida Bar recently rolled over to 
the bold number of 80,000. 

Just a decade ago, when my law 
partner John DeVault was Bar presi- 
dent, there were 58,220 lawyers. 
That’s an influx of around 2,100 new 
lawyers in the state each year. 

Many new lawyers go from law 
school to firms large and small, 
or government offices, where an 
abundance of mentoring is avail- 
able for the asking from an array of 
colleagues gathered under one roof. 
Experienced lawyers are generous in 
sharing what they know. But some 
newcomers to our profession bravely 
hang out their own shingles and are 
suddenly faced with questions they 
never imagined while sitting in law 
classes, where the aim is to teach 
students to think like lawyers, not 
how to run a practice. 

How do I pay for a court reporter 
when I haven’t been paid by my cli- 
ent? How do I handle an abusive client 
when I really can’t afford to turn away 
business and have to pay the rent? 

We don’t have hard numbers yet on 
how many new lawyers go immedi- 
ately from passing ihe bar into solo 
practice, but we are in the process of 
collecting that information. 

Meanwhile, Mike Garcia, director 
of the Bar’s Research, Planning, and 
Evaluation Department, can tell us 
that 29 percent of Florida’s lawyers 
are solo practitioners, and, of those, 
10 percent are younger than 35. Gar- 
cia can also tell us that four percent 


of solo practitioners have less than 
two years experience (about 3,200) 
and 10 percent have less than four 
years experience (about 8,000). 

While half of solo practitioners 
have more than 20 years experience, 
I worry about that group of inexpe- 
rienced lawyers going solo. 

We know a larger number of solo 
practitioners are involved in dis- 
ciplinary complaints. Carl Zahner, 
director of the Bar’s Henry Latimer 
Center for Professionalism, esti- 
mates between 20 to 30 percent of 
participants in the diversion pro- 
gram are young solo practitioners 
who, too often, are overwhelmed by 
trying to do everything — from being 
legal secretary, lawyer, and business 
manager — on their own. 

There is the mandatory Practicing 
with Professionalism program, put 
on by the Young Lawyers Division. 
But few would disagree it’s too little 
too late when new lawyers have up 
to a year to take the day-long cur- 
riculum, and a lot can go wrong in 
the meantime. 

The Florida Supreme Court Com- 
mission on Professionalism, chaired 
by Justice Raoul Cantero, is making 
the focus of its April 26-27 spring 
retreat at Stetson University Col- 
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lege of Law the first three years of 
lawyering, what can be done to make 
things better, and what law schools 
can do to better prepare students for 
the day-to-day practice of law. 

Hats off to lawyers like Sidney 
Calloway, a partner at Shutts & 
Bowen in Ft. Lauderdale, who, in 
collaboration with the T.J. Reddick 
Bar Association, has launched a 
series of programs on professional 
development for young lawyers and 
law students. Calloway’s kickoff 
presentation was aptly titled, “Now 
That I’m Here, Where Do I Go?” 

For those of you thinking, “I’m 
already here, and I have long known 
where to go. So don’t bother me, be- 
cause I’m too busy getting to where 
I’m going,” please consider this: 
There are two good reasons to care 
that Florida’s young lawyers don’t 
flounder and slip into gray areas that 
can too quickly slide into malpractice 
or ethical problems. One, for the good 
of the profession. Two, for the protec- 
tion of the public. And you experienced 
lawyers at the top of your career, let’s 
be honest: You didn’t get there all by 
yourself, nor should we not be doing 
the same for our newest members. 

Id like to find a way to harness 
the good will and energy of the 
Young Lawyers Division, the lofty 
responsibilities of law school deans 
to graduate students who will pass 
the bar exam, the natural instinct of 
experienced lawyers to help younger 
lawyers succeed, and the resources 
of The Florida Bar for a structured 
mentoring program. 

Just like when I was that wide- 
eyed prosecutor back in 1973, I don’t 
have all the answers. How should 
mentoring be structured so it’s truly 
meaningful? Should it be mandated, 
and if so, how? But I’m not afraid to 
ask the right people the right ques- 


tions. Any ideas? 


Henry M. III 
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FLORIDA COMMON LAW 
JURISPRUDENCE 


by Michael Cavendish and Blake J. Hood 


ot far from the bank of the Thames, up a gentle 
slope from the Blackfriars tube station, stands 
the United Kingdom’s High Court of Justice. An 
austere stone-grey edifice, it exudes legal tradi- 
tion. Close by are Lincoln’s Inn and Grey’s Inn, and further 
afield the Inner Temple and Middle Temple; the four Inns 
of Court with their cloistered, windowed chambers that 
admit filtered sunlight into space that has long hosted the 
world’s most celebrated tradition of legal advocacy. 

These institutions are remarkable for their longevity. 
They continue to function today as they ever have. Yet they 
are not museums of a dead time. Although their roots are 
deep in the past, at present they undertake the heavy work 
of finding justice. The barristers and judges peopling them 
today grasp an unbroken cord of tradition and precedent 
spanning many centuries; a record of proceeding, argument, 
and opinion revealing both accreted wisdom and discarded 
errancy — The common law. 


Overview 

In the autumn of 1829, the territory' of Florida adopted 
the general common and statute laws of England existing 
on July 4, 1776, as its own.’ Florida’s territorial legislature 
had in one stroke given the future state a complete legal 
system that would soon grow into a new, never-before-seen 
system of jurisprudence. This system, under which Florida 
citizens live today, consists of all of the judge-made law 
ever written in Florida and all of the judge-made law ever 
written in England until July 4, 1776. We call this Florida 
common law. 

This article asks the existential question, “What is 
Florida common law?” It also asks the doctrinal question, 
“How is the English half of Florida common law identified, 
understood, and applied or rejected in Florida courts?” In 


answer to both questions, we will find a jurisprudence that 
marries the ancient forms with Florida’s modern statutes 
and the Florida Supreme Court’s evolving discernment of 
its own role. 


Florida’s Receiving Statute: The Rise 
of Florida Common Law Jurisprudence 

For ease of reference, this article refers to that part of 

the English common law made until July 4, 1776, as the 
“English half” or “English common law.” In practical terms, 
the key to the application of English common law in Florida 
is F.S. §2.01, which provides: 
The common and statute laws of England which are of a general 
and not a local nature, with the exception hereinafter mentioned, 
down to the fourth day of July, 1776, are declared to be of force 
in this state; provided, the said statutes and common law be not 
inconsistent with the Constitution and laws of the United States 
and the acts of the [llegislature of this state. 

In 1973, the Florida Supreme Court issued two water- 
shed opinions that would affect the vitality of the English 
law annexed to Florida and the position of the Florida 
Supreme Court as the interpreter, arbiter, and protector of 
Florida common law, both the Florida and English halves. 
One restrained the Florida Legislature’s authority over 
Florida common law. The second asserted the Supreme 
Court’s own ultimate authority over established aspects 
of Florida common law. 


Kluger v. White: The Stewardship of Judicial Review 

The first of these key opinions was Kluger v. White, 281 
So. 2d 1 (Fla. 1973). In Kluger, the Florida Supreme Court 
tackled the broad, yet novel question of “whether or not the 
constitutional guarantee of a ‘redress of any injury’ bars the 
statutory abolition of an existing remedy.”* Kluger involved 
a challenge to the constitutionality of a legislative act, FS. 
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§627.738, that set a minimum claim 
threshold for civil lawsuits seeking 
to recover for property damage. This 
statute effectively barred claims for 
property damage from automobile ac- 
cidents unless plaintiffs had declined 
property damage coverage with their 
auto insurer and the plaintiffs’ dam- 
ages exceeded $550.* 

The Kluger court struck down 
the statute as inconsistent with the 
“access to the courts” clause at Fla. 
Const. art. I, §21. In the process, the 
court transformed the adopted rights 
and remedies of the English common 
law from something that was not to 
conflict with acts of the Florida Leg- 
islature into something that was to be 
left intact by the Florida Legislature, 
absent the creation of an equivalent 
remedy or a demonstration of great 
public necessity.° The Kluger court 
struck the statute and held: 


[W]here a right of access to the courts for 
redress for a particular injury has been 
provided by statutory law predating the 
adoption of the Declaration of Rights of 
the Constitution of the State of Florida, 
or where such a right has become part of 
the common law of the [sjtate pursuant to 
Fla. Stat. $2.01, the [ljegislature is without 
power to abolish such a right without pro- 
viding a reasonable alternative to protect 
the rights of the people of the [s]tate to 
redress for injuries, unless the [lJegislature 
can show an overpowering public necessity 
for the abolishment of such right, and no 
alternative method of meeting such public 
necessity can be shown.° 

With this statement, the Florida Su- 
preme Court formally reannounced’ 
and re-reserved for itself one-half of 
a power of judicial review,® the power 
to strike legislation contradicting the 
Florida Constitution or Florida com- 
mon law. The Kluger majority infuses 
its opinion with a tone of institutional 
superiority when it justifies the ma- 
jority holding by refusing to “allow the 
(llegislature to destroy a traditional 
and long-standing cause of action 
upon mere legislative whim.” 

Kluger conceived of a separation 
of powers in Florida wherein the leg- 
islature may alter and even abolish 
common law rights, but only under the 
aegis of the Florida Supreme Court. 
Kluger does this by imposing on the 
legislature a burden to demonstrate, 
before abolishing common law rights, 
that legislation striking such rights 
either meets a great public need or 


provides a reasonable alternative. 
Within the worldview ushered in 
by Kluger, it is the Florida Supreme 
Court’s role to determine when and 
whether this new legislative burden 
is met. Thus, under Kluger, English 
common law rights are formally 
protected, and the Florida Supreme 
Court is their protector. 

Kluger also raises the profile of the 
English half of Florida common law. 
After Kluger, the English part is af- 
firmed as not merely a symbolic nod 
to Florida’s heritage, or quaint cyclo- 
pedia of principles that lawmakers 
only recall from school books. Kluger 
makes clear that those centuries-old 
common law rights and causes of ac- 
tion from England incorporated into 
Florida common law by the receiving 
statute are on equal footing with 
rights and actions found in Florida 
writ opinions. 


Kluger Refined and Applied 

In 1987, the Florida Supreme Court 
revisited the Kluger holding in Smith 
v. Dept. of Insurance, 507 So. 2d 1080 
(Fla. 1987). Smith involved a consti- 
tutional challenge to the Tort Reform 
and Insurance Act of 1986, legislation 
that placed a cap of $450,000 on non- 
economic damages in tort claims." 

Following Kluger, the Smith court 
weighed the effect of the new statute 
against the right of access to the courts 
provided by the Florida Constitution. 
In affirming the holding in Kluger 
and describing it as “seminal,”” the 
Smith court, en route to striking down 
the damages cap, further refined the 
Kluger holding into a two-part alter- 
native test. 

Under the Smith court’s reading 
of Kluger, individual rights and rem- 
edies'* expressed as causes of action in 
court, including causes of action aris- 
ing at English common law, may not 
be restricted by the legislature unless 
one of the following two conditions 
exists: 1) the legislature has provided 
a reasonable alternative remedy or 
a substitute benefit commensurate 
with the restricted right of recovery; 
or 2) the legislature has demonstrated 
a) an overpowering public necessity 
for the abolishment of the right, and 
b) there is no alternative method of 
meeting such a public necessity.‘ 
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This article labels this holding and 
the alternative two-prong test it sets 
forth as the Kluger-Smith doctrine. 


A Nod to Statutory Construction 

Arrival at the Kluger-Smith doc- 
trine presupposes that a legislative 
act appears to conflict with, for our 
purposes, an English common law 
principle existing on July 4, 1776. 
Satisfying this prerequisite requires 
statutory construction. The Florida 
Supreme Court provided detailed 
guidance on how to go about this 
type of statutory construction in 
two 1990s era opinions, Thornber v. 
City of Fort Walton Beach, 568 So. 2d 
914 (Fla. 1990), and State v. Ashley, 
701 So. 2d 338 (Fla. 1997). Thornber 
presents the following instructions 
to Florida courts construing statutes 
when deciding whether a cognizable 
common law principle is arguably 
altered or superseded by statute: 1) 
presume that no change in the com- 
mon law principle is intended unless 
the statute under review is expedient 
and clear in terms of legislative intent 
to do so; 2) unless the statute under 
review unequivocally announces a 
change to the common law principle 
or is so repugnant that the statute and 
the principle cannot coexist, decide 
that no change was intended; and 3) 
do not favor the statutory abrogation 
of a common law right, particularly a 
long-established common law right.!® 
Ashley paraphrased these instruc- 
tions as follows: Even where the leg- 
islature acts in a particular area, the 
common law remains in effect unless 
the statute specifically states other- 
wise.'* Thus, a condition precedent to 
the Kluger-Smith doctrine is a clear 
alteration of the common law. Ashley 
and Thornber stand for the proposi- 
tion that courts must not find such 
an alteration by implication. 


Hoffman v. Jones: The Florida 
Supreme Court’s Judicial Fiat 
One day before Kluger was issued, 
the Florida Supreme Court handed 
down Hoffman v. Jones, 280 So. 2d 431 
(Fla. 1973). Hoffman is best known as 
the case in which the Supreme Court 
discarded the doctrine of contributory 
negligence in favor of comparative 
negligence." In Hoffman the Supreme 
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Court decreed that it would, as a 
product of its constitutional author- 
ity, acting alone, now change Florida 
common law when society changed. 

The problem facing the Hoffman 
court was the widespread belief that 
the doctrine of contributory negligence 
allowed for unjust outcomes in auto 
accident suits.'* For policy reasons, 
the Hoffman court aimed for the end 
result of replacing the older rule with 
the newer, more flexible standard. To 
arrive at that result, the Supreme 
Court cut a path that would keep the 
debate outside of the province of other 
branches of state government. 

Hoffman begins with a statement 
challenging the notion that changes 
to the common law are the exclusive 
province of the legislature.’® Accord- 
ing to the Hoffman court, contributory 
negligence was a judge-made rule, 
albeit one existing in Florida only as 
of 1886.” And according to the court’s 
view of earlier foundational principles 
of Florida jurisprudence, judge-made 
rules can be judicially unmade.”! Ac- 
cepting this helpful premise, the Hoff- 
man court would write the Florida 
Legislature out of the constitutional 
equation of the problem at hand. 

Marshaling support from the past 
for its rationale, the Hoffman court 
cited the following earlier instances 
where the common law had been 
changed according to judicial discre- 
tion: Randolph v. Randolph, 1 So. 2d 
480 (Fla. 1941), where the common 
law preference in parental custody 
previously enjoyed by fathers was 
withdrawn; Waller v. First Savings 
& Trust Co., 138 So. 780 (Fla. 1931), 
which departed from the common law 
bar against suits for personal injuries 
against a deceased tortfeasor; and 
Hargrove v. Town of Cocoa Beach, 96 
So. 2d 130 (Fla. 1957), which first al- 
lowed municipalities to be held liable 
for the torts of police officers under a 
respondeat superior theory. 

Against this backdrop, the Hoffman 
court, while replacing contributory 
negligence with comparative negli- 
gence,” set out the following policy 
statement, which we label as the Hoff- 
man doctrine: “All rules of common 
law are designed for application to 
new conditions and circumstances as 
they may be developed by enlightened 
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commercial and business intercourse 
and are intended to be vitalized by 
practical application in advanced 
society.” 

At the heart of Hoffman is the Su- 
preme Court’s implied suggestion that 
the courts serve as the final safeguard 
against injustice when the other 
branches of government have failed 
to act. The Hoffman court notes that 
the legislature had unsuccessfully at- 
tempted to abolish contributory neg- 
ligence.™ In one instance, the statute 
in question was held unconstitutional 
by the court itself for failure to be 
of general application, not for the 
substance of the law.” In the second 
instance, the Florida governor vetoed 
the bill,”* inspiring the Hoffman court 
to comment: “One man thus prevented 
this [s]tate from now operating under 
a much more equitable system of re- 
covery for negligent personal injuries 
and property damage.””’ 

In any event, in Hoffman, the Su- 
preme Court stepped in to do what 
Florida’s other two branches of state 
government had not done, replace an 
80-plus-year-old rule of common law 
with a new rule that the Hoffman 
court described as “simply a more 
equitable system.”** The scope and 
dynamism of the Hoffman doctrine 
was not lost on Hoffman’s dissenting 
justices, led by Justice Roberts, who 
railed against the majority opinion 
as “judicial fiat.”"° The real question 
Hoffman raised, according to Justice 
Roberts, was “who [as between the 
courts and the legislature] should do 
the changing.”*° 

Hoffman says that the Supreme 
Court may change even clearly es- 
tablished principles of common law 
“where great social upheaval dic- 
tates,”*! and so becomes the obvious 
complement to Kluger. Where Kluger 
checks the legislature, Hoffman al- 
lows the Supreme Court to remain 
unchecked (outside of any legislative 
purview over the common law). 


Modern Jurisprudence 
and Doctrine 

The Florida Supreme Court’s 
enthusiasm for the English half of 
Florida common law flowered in three 
marquee opinions in the 1990s. In 
two of these opinions, the Supreme 


Court recognized English common law 
causes of action not previously found in 
Florida case law. In these decisions, the 
Supreme Court reaffirmed its omnipo- 
tence over issues of common law. In the 
third decision, however, the Supreme 
Court constrained its own authority in 
contrast to that of the Florida Legisla- 
ture by limiting the application of the 
Kluger-Smith doctrine. 

U.S. v. Dempsey, 635 So. 2d 961 
(Fla. 1994), and Stone v. Wall, 734 So. 
2d 1038 (Fla. 1999), were separated 
by four years, but present a shared 
jurisprudence due perhaps to the 
striking commonality of their facts 
and circumstances. 

Both were plurality opinions.* Both 
were conceived as answers to certified 
questions issued by the U.S. Court of 
Appeals for the 11th Circuit.** Both 
concerned the law of children.** Each 
featured concurrences or dissents ex- 
pressing reservation against judicial 
conceptions of new legal remedies.*° 
Both reached back to the Supreme 
Court’s self-minted license to change 
the common law en route to keeping 
pace with societal evolution.** Both 
involved perceived deprivations cast 
as pleas that, to the objective observer, 
would be considered just. 

Stone turned on the putatively 
altruistic kidnapping of a minor by 
her maternal grandparents and her 
father’s right to recover the expenses 
sustained in her lawful recovery.*’ 
Dempsey concerned whether in the 
medical malpractice context there ex- 
isted a cognizable right of recovery for 
loss of a parent’s future companion- 
ship with their handicapped child.** 

The similarities continue. Both 
Stone and Dempsey analyzed not yet 
recognized causes of action emanat- 
ing from so-called “natural parental 
rights” rooted in English common 
law — a father’s property interest in 
his offspring and heirs.*® The hold- 
ings in each recognize “new” claims 
facilitated by the adoption of English 
common law in §2.01.*° 

Beyond the furtherance of new 
forms of relief in the seemingly ma- 
ture areas of tort and family law, 
Stone and Dempsey are significant for 
infusing the Hoffman jurisprudence 
they rely upon — the remarkable 
currency of judicial review — with the 
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equally precious substance displayed 
in Kluger and Smith, the superinten- 
dency of Florida common law. This 
potent recombination of Hoffman’s 
jurisprudence by Dempsey and Stone 
might be construed as follows: Florida 
common law must evolve to keep pace 
with the society it serves and binds to- 
gether, principles of common law may 
be altered judicially when necessary, 
and it is the Supreme Court, as fount 
and repository of common law rights, 
new and old, that has the idiosyncratic 
authority to write the change.*! 

Following in the footsteps of Justice 
Roberts’ dissent in Hoffman, the Stone 
and Dempsey dissenters offered a cau- 
tionary corollary to the large-writ pow- 
ers of law giving their majority opin- 
ions found in Hoffman, which we can 
paraphrase as: Quite often, restraint 
from sounding the depths of this re- 
markable reservoir of authority is the 
preferred course, in the maintenance 
of comity with the legislature, the 
maintenance of the Supreme Court’s 
own polity, and the observance of the 
receiving statute itself.’ 

The third 1990s-era opinion, Agen- 
cy for Healthcare Administration 
(AHCA) v. Associated Indus. of Fla., 
Inc., 678 So. 2d 1239 (Fla. 1996), asked 
whether the same constitutional right 
of access to the courts that Kluger and 
Smith defended was infringed upon 
by a 1978 Medicare subrogation stat- 
ute that was expanded by legislative 
amendment in 1990 and 1994. This 
was a long-unnoticed law that later 
experienced a volcanic rise in signifi- 
cance with the advent of the Lawton 
Chiles-era tobacco wars.** During the 
publicized tobacco litigation, the 1994 
amendment effectively withheld from 
defendant cigarette manufacturers 
the classic common law affirmative 
defenses to subrogation, and the 
question of the amendment’s validity 
prompted the AHCA appeal.“ 

Writing for the AHCA majority, 
Justice Overton first revisited the now 
famous “sea change” in tort liability 
ushered in by Hoffman’s abolition of 
comparative negligence.*® There fol- 
lowed a recitation of Kluger, then a 
twist. In a shift of the doctrinal direc- 
tion the Supreme Court had pursued 
in and since Kluger and Hoffman, the 
AHCA majority seemed to, in the face 


of a challenge to legislative removal of 
a common law right, leave the Kluger- 
Smith test behind. Rather than test 
an apparent legislative preemption 
of common law principles under the 
Kluger-Smith doctrine, which the ap- 
pellee had urged, the AHCA majority 
instead construed Kluger with Hoff- 
man in a new way to conclude, again 
by fiat, that Kluger does not apply to 
affirmative defenses.** To the appel- 


lee and its corporate clients, it may 
have seemed as if the AHCA majority 
rewrote the receiving statute itself to 
provide that the laws of England of a 
general and not a local nature down 
to July 4, 1776, are hereby declared 
of force in this state — except for af- 
firmative defenses. 

But in the event, this shift in doc- 
trine was probably jurisprudentially 
defensible. Recall that in Hoffman, 
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the Supreme Court reserved to itself 
a swath of judicial review over Florida 
common law in the interstitial spaces 
between valid legislative acts wherein 
its own writ runs. If that sphere of 
authority is legitimate, then the 
Supreme Court has the discretion to 
change the analysis for legislative 
preemption of affirmative dcfenses; 
There is no statute setting forth what 
methodology the court must employ in 
exercising its power of judicial review. 
So as a technical matter of following 
its own jurisprudence, the Supreme 
Court was free to limit Kluger-Smith 
as not applying to defenses. In so 
doing, however, the Supreme Court 
allowed the legislature a claim of 
plenary authority over defenses that 
would otherwise be considered part 
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Injured Cruise Ship Passengers 

Kudos to Michael D. Eriksen for 
his outstanding article on “U.S. 
Maritime Public Policy Versus Ad- 
hoc Federal Forum Provisions in 
Cruise Tickets” (December 2006). 

As noted in the article, the cruise 
ship companies increase the costs of 
litigation and seek to deprive injured 
cruise passengers of a state court 
forum with right to jury trial by seek- 
ing to remove them to the admiralty 
side of federal court. Carnival relies 
upon an unpublished “Order Grant- 
ing Defendant's Motion to Dismiss” 
by Senior Judge Herbert Stettin, 11th 
Judicial Circuit, in a case styled Julia 
Yarwood v. Carnival Corp., Case No. 
03-7818 CA-08, Sept. 5, 2003, enfore- 
ing the cruise ticket forum clause, and 
finding that the injured passenger has 
a full and complete remedy to enforce 
her rights in federal court. 

Carnival is well aware of the litiga- 
tion risks of seeking to deprive injured 
passengers of their right to jury trial 
in state court. Carnival will agree by 
stipulation to retain cases of lesser 
value in state court with right to jury 
trial if the plaintiff stipulates to a 
case valuation of less than $75,000. 
See stipulation entered in Rebello v. 
Carnival Corp., Case No. 06-00174 
CA 3. 

Nicuo as E. Karatinos, St. Petersburg 


of Florida common law and encom- 
passed by Kluger-Smith.” 

AHCA was not unprecedented against 
the long sweep of the Florida Supreme 
Court’s common law jurisprudence. 
The Supreme Court had, in another 
era, sometimes refused to venture into 
the realm of legislative action when 
considering statutory changes to the 
common law. For example, in Ex Parte 
Beville, 50 So. 685 (Fla. 1909), a case 
concerning the effect of an 1891 statute 
on the English common law disqualifi- 
cation of spouses as adverse witnesses, 
the Supreme Court constrained itself to 
merely noting an instance where Eng- 
lish common law rights and privileges 
were inconsistent with postreception 
(post-1829) statutes, declaring with- 
out proscription or advice that “the 
{llegislature determined to change this 
common law rule.” In doctrinal terms, 
AHCA definitely limited the application 
of the Kluger-Smith doctrine. Kluger 
remains the seminal opinion on judicial 
review of legislative acts proscribing 
common law rights and remedies, now 
excepting the area of affirmative de- 
fenses.*° 


A Present Day Method 
of Application 

The foregoing seminal cases and 
authorities defining the controlling 
jurisprudence of Florida common law 
as it concerns the existence and appro- 
priate usage of the English half can be 
combined into the following majority- 
view method of application for English 
common law principles in present day 
lawsuits. 

Ifa common law question, meaning a 
legal question not of the sort answered 
by statute, but rather a question fall- 
ing within the lex non scripta tradi- 
tion of Florida common law, cannot be 
answered with resort to controlling 
Florida case law, and a party or the 
court itself suspects that the missing 
answer may be supplied by the English 
common law, the court, ideally with the 
aid of the parties, engages in the follow- 
ing analysis. 

Step 1 —Is there an English common 
law authority on point? Ifa principle of 
English common law is not plain, it is 
considered unobservable.” Acceptable 
authorities as to what legal principles 
form a part of English common law 
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include English cases reported prior to 
July 4, 1776, (widely available on com- 
mercial computer research sources) and 
secondary materials, including without 
limitation the treatises and reports of 
Blackstone and Coke, restating the law 
of the era (which remain in print and 
are sold by booksellers).*! 

Step 2 — Has the English com- 
mon law authority been abrogated 
by statute? Answering this question 
calls for an analysis of any presumed 
conflicting Florida Statutes under the 
rules of statutory construction given in 
Thornber.” 

Step 3 —Ifa statute is in conflict with 
the English common law rule, and the 
old rule provides a party with a right 
or remedy, does the statute survive the 
two-pronged alternative test laid out in 
Kluger and Smith?™ 

Step 3a — If a statute is in conflict 
with the English common law rule, and 
the old rule is not of the sort providing 
a party with a remedy, assume the 
legislative action is valid and the old 
rule abrogated, unless and until an 
empowered judicial authority resusci- 
tates or distinguishes the rule from the 
effect of the statute, under the authority 
reserved in Hoffman. 

Step 4 — If the English common 
law rule does not implicate a Florida 
statute, but conditions invoking the 
Hoffman doctrine nevertheless per- 
sist, assume that the old rule is valid 
but remains subject to change by an 
empowered judicial authority under 
appropriate circumstances. 


Conclusion 

A peculiar feature of Florida common 
law is that it consists of many thou- 
sands of cases and is not contained in 
any one case, or 10, or even 100. There 
are defenses, exceptions, inapposite 
facts, temporal problems, and other ele- 
ments that so often prevent one opinion 
from providing a complete solution to a 
legal question. Sometimes there are no 
cases providing an answer. One could 
arrange every Florida case ever written 
into a great literal blanket of authority 
and there would still be holes in the 
common law’s coverage where there are 
no comforting rules. 

Enter the significance of the English 
half of Florida common law. The English 
half is an oft-forgotten treasure, a heri- 
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tage that we might look thoughtfully 
back upon and learn from. It is through 
consideration of the receiving statute 
and the key cases that mediate Florida’s 
adoption and continuance of the Eng- 
lish half as a part of Florida common 
law that we renew our understanding 
of how and when it applies. O 


! The territory of Florida was ceded to the 
US. by Spain by a treaty ratified in 1821. 
Wa ter W. Mantey II, ed., THe Fiorina Su- 
PREME COURT AND ITS PREDECESSOR COURTS, 
1821-1917 4 (1997 Univ. Press of Florida); 
MIcHAEL GANNON, ed., THE New History oF 
Fioripa 207 (1996 Univ. Press of Florida). 

2 MANLEY, see note 1 at 23; James W. Day, 
Extent to Which the English Common Law 
and Statutes are in Effect, 3 U. Fua. L. Rev. 
303 (1950). This enactment would become 
Fa. Star. §2.01, originally enacted in the 
Florida Territorial Acts 1829 at page 8. 

3 Kluger v. White, 281 So. 2d 1, 3 (Fla. 
1973). 

4 Td. at 2. 

5 See id. at 4. 

6 Td. at 4 (emphasis added). 

7 In its antebellum period, the Florida 
Supreme Court issued several opinions 
that can be fairly described as the exercise 
of judicial review power. See, e.g., Ponder v. 
Graham, 4 Fla. 23 (Fla. 1851); and Flint 
River Steamboat Co. v. Allen, 1 Fla. 102 (Fla. 
1848). 

8 Douglas Edlin of Dickinson College has 
recently suggested that judicial review — an 
ultimate judicial authority over fundamental 
rights and values embedded in society and 
law for the protection of the populace against 
government or private encroachment — is a 
signature aspect of the English common law 
tradition. Douglas E. Edlin, From Ambiguity 
to Legality: The Future of English Judicial 
Review, 52 Am. J. Comp. L. 383, 395 (2004). 

® Kluger, 281 So. 2d at 4. 

10 At the same time, however, the Kluger 
holding that discusses the common law in 
the same breath with the Florida Constitu- 
tion is obiter dicta. Clearly, the applicability 
of the English common law was not at issue 
in the case; the invalidity of the collision stat- 
ute turned on a perceived conflict with the 
state constitution. Irrespective of the dicta 
problem, the force and lucidity of the Kluger 
holding as it relates to the English common 
law persisted as written and would become 
a relative icon in Florida jurisprudence. 

1! Smith v. Dept. of Insurance, 507 So. 2d 
1080, 1083 (Fla. 1987). 

2 This would not be the last time the 
Florida Supreme Court gave Kluger this 
honorific. See University of Miami v. Echarte, 
618 So. 2d 189, 193 (Fla. 1993), cert. den.,510 
US. 915 (1993). 

8 Like Kluger, Smith did not turn on any 
issue of the applicability of English common 
law. However, the Smith opinion’s reaffir- 
mance and illustration of the Kluger holding 
combined with its specific inclusion of com- 
mon law adopted via the receiving statute, 
effectively immunized English common law 
causes of action co-equally with state consti- 


tutional rights against legislative action. 

4 Smith, 507 So. 2d at 1088. 

18 Thornber, 568 So. 2d at 918-19. 

16 Ashley, 701 So. 2d at 341. 

’ The case had come up from the Fourth 
District Court of Appeal, where the inter- 
mediate court had itself thrown out the 
doctrine of contributory negligence in favor 
of comparative negligence. See Hoffman v. 
Jones, 280 So. 2d 431, 433 (Fla. 1973). The 
Hoffman opinion almost instantly notes that 
the intermediate court exceeded its author- 
ity in reversing the then-existing common 
law precedent of the Supreme Court. See 
id 


18 Td. at 436. On this point the court cited 
its own prior opinions describing contribu- 
tory negligence as primitive, unjust, and 
inequitable. Id. at 437. 

19 See id. at 434. 

20 See id. 

21 See id. at 436, citing Hargrove v. Town 
of Cocoa Beach, 96 So. 2d 130, 131 (Fla. 
1957)(“We can see no necessity for insist- 
ing on legislative action in a matter which 
the courts themselves originated.”); Gates 
v. Foley, 247 So. 2d 40, 43 (Fla. 1971)(“Leg- 
islative action could, of course, be taken, 
but we abdicate our own function, in a field 
peculiarly nonstatutory, when we refuse to 
reconsider an old and unsatisfactory court- 
made rule.”). 

22 Hoffman, 280 So. 2d at 436. 

Td: 

*4 Td. at 437-438. 

5 Id. at 437. 

6 Td. at 437-438. 

27 Td. at 438. This was strong language; the 
“one man” the Hoffman majority was implic- 
itly criticizing was the state’s chief executive 
who was vested with a veto power. In this 
sense, an intellectually honest appraisal of 
Hoffman, whether that appraisal is cast as 
an exploration of the common law and consti- 
tutional concept of judicial review, or other- 
wise, must raise the question of whether the 
Hoffman doctrine is essentially an unwritten 
super-veto, and the further question of where 
does such a power fit within the existing 
common law and constitutional frameworks 
that gird Florida. 

28 Id. at 437. 

29 Hoffman, 280 So. 2d at 431. 

30 See id. at 441. 

31 Td. at 435. 

82 Id. at 1047 (3-3-1); Dempsey, 635 So. 2d 
at 965 (1-5-1). 

33 Stone, 734 So. 2d at 1039; Dempsey, 635 
So. 2d at 962. 

34 See id. 

35 Stone, 734 So. 2d at 1038 (Overton, S.J., 
dissenting); Dempsey, 635 So. 2d at 965-968 
(Grimes, J., concurring and McDonald, J., 
dissenting). 

36 Stone, 734 So. 2d at 1043-44; Dempsey, 
635 So. 2d at 964. 

37 Stone, 734 So. 2d at 1039-40. 

38 Dempsey, 635 So. 2d at 962. 

39 Stone, 734 So. 2d at 1041, citing W. Pacr 
KEETON et al., PROSSER AND KEETON ON TorTS 
§124; Dempsey, 635 So. 2d at 963, citing 
Ripley v. Ewell, 61 So. 2d 420, 421-22 (Fla. 
1952). 

40 Stone, 734 So. 2d at 1043, 1047 (citing 
FLA. Star. §2.01 and State ex rel. Clayton v. 
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Board of Regents, 635 So. 2d 937, 937 (Fla. 
1994), and describing English common law 
as the source of authority, recognizing a new 
variant of common law remedy as valid cause 
of action); Dempsey, 635 So. 2d at 962-63 (cit- 
ing English common law source of authority 
for ruling and consistent earlier decisions of 
the court adopting and expanding common 
law source, and adopting English common 
law source of authority in the form of newly 
adopted, updated remedy). 

‘| See Stone, 734 So. 2d at 1043-44, citing 
Hoffman, 280 So. 2d at 435-36; Dempsey, 635 
So. 2d at 964, citing Hoffman, 280 So. 2d at 
435, and Zorzos v. Rosen, 467 So. 2d 305 (Fla. 
1985), and Gates v. Foley, 247 So. 2d 40, 43 
(Fla. 1973). 

* See Stone, 734 So. 2d at 1047-48 (Over- 
ton, S.J., dissenting); Dempsey, 635 So. 2d 
at 966-68 (Grimes, J., concurring in result 
with opinion, McDonald, J., dissenting in 
part with opinion); see also State v. Ashley, 
701 So. 2d at 343 (“as we have said time and 
again, the making of social policy is a matter 
within the purview of the [l]egislature — not 
this [clourt.”). 

3 See id. at 1248-50. 

4 See id. at 1249-51. 

4 See id. at 1251. 

46 See id. at 1253. 

‘7 An interesting question: What are the 
doctrinal and jurisprudential implications 
of the Supreme Court’s deferment to the 
legislature in the matter of defenses insofar 
as the concept of tort reform is in no small 
part concerned with defenses and defensive 
measures against common law claims? 

48 Ex Parte Beville, 50 So. 685, 688 (Fla. 
1909). 

“© The Florida Supreme Court most re- 
cently revisited Kluger in Warren v. State 
Farm Mut. Auto. Ins. Co., 899 So. 2d 1090 
(Fla. 2005); and State Farm Mut. Auto Ins. 
Co. v. Nicholas, 932 So. 2d 1067 (Fla. 2006), 
both of which concerned access-to-the-courts 
challenges to facets of Florida’s personal 
injury protection (PIP) statute. 

50 See Duval, 114 So. 2d at 795 (“it is...only 
when the common law is plain that we must 
observe it.”). 

51 See Beville, 50 So. at 687. 

52 Thornber, 568 So. 2d at 918-19. For a 
sample analysis on how modern statutes 
can infringe on timeless rights or privileges, 
see the discussion concerning hunting pro- 
vided in Bartlett v. State, 929 So. 2d 1125 
(Fla. 4th D.C.A. 2006). 

53 Smith, 507 So. 2d at 1088. 
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Joe McFadden 


Federal Court Sanctions Against 
Attorneys Under 28 U.S.C. §1927 


The 11th Circuit Court of Appeals Attempts to Divide the 
Standard for Multiplying the Proceedings in Bad Faith 


by Glenn J. Waldman 


t is becoming increasingly common for a prevailing 
party in federal court to seek attorneys’ fees from 
| the losing party’s attorney under a combination of 
Federal Rule of Civil Procedure 11, 28 U.S.C. §1927, 
and the court’s companion “inherent powers.” Unlike Rule 
11, though, “awards pursuant to §1927 may be imposed only 
against the offending attorney; clients may not be saddled 
with such awards.”' Rule 11 sanctions are tied to a signed 
filing, while §1927 examines the attorney’s course of con- 
duct throughout the entire litigation.” Therefore, serious 
misconduct not necessarily involving the signing of a plead- 
ing, memorandum or motion can qualify for punishment 
of the attorney. Rule 11 also provides the allegedly erring 
attorney the “safe harbor” of a 21-day notification,* while 
§1927 does not. Section 1927 misconduct is cumulative in 
nature, while Rule 11 misconduct is not. Inasmuch as a 
§1927 sanctions motion may come without warning and 
may involve monetary sanctions much more substantial 
than those associated with a Rule 11 motion, this article 
focuses on the current legal standards applicable to §1927 
misconduct. 

Not all questionable conduct, however, is sanctionable 
under §1927. In the 11th Circuit, it is well settled that 
“this section is not a ‘catch-all’ provision for sanctioning 
objectionable conduct by counsel.”* Section 1927 requires 
the touchstone of bad faith, which is more than mere neg- 
ligence or lack of merit. The 11th Circuit has held that an 
attorney who “knowingly or recklessly pursues a frivolous 
claim” acts in bad faith.® For sanctions to be appropriate, 
counsel must have engaged in unreasonable and vexatious 
conduct; this conduct must have multiplied the proceedings, 
and the amount of the sanction cannot exceed the costs 


resulting from the conduct.® Sanctions are not warranted 
simply because counsel’s general performance or particular 
decision making did not rise to the highest standards of 
the profession.’ 
Historically, the 11th Circuit has observed that the 
authority to level sanctions under §1927 is either broader 
than, or equally as broad as, the authority to level sanctions 
under a district court’s inherent powers.* As such, most 
federal decisions (and this article) focus on the standards 
applicable to the award of §1927 sanctions because, if the 
sanctions are appropriate under §1927, then they are also 
awardable under the court’s inherent powers. 
Section 1927 provides: 


[aJny attorney or other person admitted to conduct cases in any 
court of the United States or any Territory thereof who so multi- 
plies the proceedings in any case unreasonably and vexatiously 
may be required by the court to satisfy personally the excess 
costs, expenses, and attorneys’ fees reasonably incurred because 
of such conduct. 


In Cordoba v. Dillard’s, Inc., 419 F.3d 419 F.3d 1169, 1178- 
79 (11th Cir. 2005), the 11th Circuit discussed its confusing 
precedent on the issue of whether §1927 sanctions required 
a threshold finding of actual, subjective bad faith on the 
part of the offending attorney. On this unclarified point, the 
court held: “Our cases are perhaps somewhat unclear on 
this point: either they require subjective bad faith, which 
may be [objectively] inferred from reckless conduct, or 
they merely require reckless conduct, which is considered 
‘tantamount to bad faith.” (Emphasis added.) 

Almost one year following the decision in Cordoba, the 
11th Circuit was presented with the opportunity, in a 
unique case, to resolve the admittedly unclear precedent. 
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The Amlong Majority Opinion 
This self-described lack of clarity 
in Cordoba was the subject of great 
focus, albeit with internally mixed 
results, in the 11th Circuit’s July 31, 
2006, 100-page split decision opinion 
(45-page majority opinion; 52-page 
dissenting opinion, plus a three-page 
appendix) in Amlong & Amlong, P.A. 
v. Denny’s, Inc., 457 F.3d 1180 (11th 
Cir. 2006). In Amlong, Ft. Lauderdale 
attorneys Karen Coolman Amlong, 
William R. Amlong, and their law firm, 
Amlong & Amlong, P.A., appealed 
from a Southern District of Florida 
court order (Lenard, J.) imposing sub- 
stantial monetary sanctions against 
them (in excess of $400,000), jointly 
and severally,’ under §1927 for their 
conduct in representing Floride Nore- 
lus, a Haitian immigrant, in a Title 
VII sexual harassment lawsuit."® 
The initial complaint was filed on 
behalf of Ms. Norelus in December 
1994. According to her second amend- 
ed complaint, Ms. Norelus, a former 
Denny’s employee, alleged, inter alia, 
that she suffered a horrific pattern of 
sexual harassment, rape, and assault 
by two men who were managers of 
separate Denny’s restaurants, such 
attacks occurring in the restaurants 
and in the homes of the men. After re- 
porting the abuse to Denny’s authori- 
ties, Ms. Norelus claimed that they 
failed to take proper remedial steps. 
Indeed, Ms. Norelus claimed that one 
of the managers retaliated against 
her by reducing her work hours and 
changing her work schedule. During 
the course of discovery, Ms. Norelus 
was deposed twice. Her first deposi- 
tion spanned eight days in January 
and February 1996 and produced 
voluminous transcripts of more than 
1,200 pages. Following Ms. Norelus’ 
first deposition, and the depositions 
of 10 employees of Denny’s, the Am- 
long attorneys engaged a polygraph 
examiner who conducted examina- 
tions of Ms. Norelus in January and 
April 1996. Thereafter, Ms. Norelus, 
with the assistance of the Amlong at- 
torneys, produced a deposition errata 
sheet consisting of 63 pages and a 
total of 868 changes. The receipt of the 
errata sheet prompted the defendants 
to ask the district court to dismiss the 
case because the changes demonstrat- 
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ed Ms. Norelus’ pervasive lies while 
under oath. On August 26, 1996, the 
district court denied that motion, but 
required, in part, that the deposition 
be reopened and that Ms. Norelus pay 
the cost of the second deposition. Ms. 
Norelus’ second deposition spanned 
another three days in September 
1996. Following that, on October 16, 
1996, at the defendants’ request, the 
district court entered another order 
requiring the costs of the second 
deposition to be paid jointly by Ms. 
Norelus and the Amlong attorneys. 
Based upon the failure to pay such 
costs and to otherwise comply with 
the district court’s August 26, 1996, 
order, the district court dismissed 
the action as a sanction. Ms. Norelus 
took an appeal from the order of dis- 
missal, but the 11th Circuit dismissed 
the appeal for failure to prosecute 
on May 12, 1998. In January 1997, 
after dismissal of the underlying 
suit but before the dismissal of the 
appeal therefrom, four of the defen- 
dants sought sanctions against Ms. 
Norelus and the Amlong attorneys, 
which the district court referred to 
the magistrate judge to conduct an 
evidentiary hearing. On February 
5, 1998, the magistrate judge issued 
a report and recommendation that 
the district court assess attorneys’ 
fees against Ms. Norelus under 42 
US.C. §2000e-5(k), but recommending 
that no sanctions be imposed on the 
Amlong attorneys. On this latter rec- 
ommendation, the magistrate judge 
concluded that the Amlongs’ conduct 
did not amount to bad faith justify- 
ing sanctions under 28 U.S.C. §1927. 
The moving defendants objected to 
the report and recommendation and, 
on March 21, 2000, the district court 
sustained the objections based upon 
the review of the hearing transcript 
before the magistrate judge, but 
without a new evidentiary hearing. 
The district court assessed sanctions 
against the Amlong attorneys through 
four sources of judicial authority: 42 
US.C. §2000e-5(k); 28 U.S.C. §1927; 
Fed. R. Civ. P. 26(g); and the court’s 
inherent powers." 

The 11th Circuit has consistently 
held that §1927 allows a district 
court to assess attorneys’ fees against 
counsel and law firms’? who abuse 


the judicial process by conduct so 
egregious that it is “tantamount to 
bad faith.” In Amlong, the Amlong 
attorneys argued “bad faith” in the 
context of §1927 necessarily meant 
subjective bad faith — “that is, delib- 
erate wrongdoing, such as proceeding 
with claims the attorney knows for a 
fact are false or frivolous.” In reject- 
ing the subjective standard approach, 
the 11th Circuit concluded: 


[I]t is clear from the statutory language 
and the case law that for purposes of § 
1927, bad faith turns not on the attorney’s 
subjective intent, but on the attorney’s 
objective conduct. The term “unreason- 
ably” necessarily connotes that the district 
court must compare the attorney’s conduct 
against the conduct of a “reasonable” attor- 
ney and make a judgment about whether 
the conduct was acceptable according to 
some objective standard. The term ‘vexa- 
tiously’ similarly requires an evaluation of 
the attorney’s objective conduct.” 


Then, clarifying the objective stan- 

dard determined to be applicable to 
the imposition of §1927 sanctions, the 
majority wrote: 
The terminology and explanation that we 
have employed in the past is wholly con- 
sistent with the idea that sanctions under 
§1927 are measured against objective 
standards of conduct. In Schwartz v. Millon 
Air, Inc., we stated that the sanctions are 
permissible “where an attorney knowingly 
or recklessly pursues a frivolous claim.” 
341 F.3d 1225 (emphasis added). Thus, 
objectively reckless conduct is enough to 
warrant sanctions even if the attorney 
does not act knowingly and malevolently. 
In Malautea v. Suzuki Motor Co., 987 F.2d 
1536 (11th Cir. 1993), we found that an 
attorney’s conduct was “tantamount to 
bad faith” when he “either carelessly or 
deliberately” covered up evidence. Id. at 
1544.16 


The Amlong Dissenting Opinion 

Notwithstanding that clarification, 
Senior Judge Hill, in dissent, took 
umbrage with the majority's so-called 
adoption of the objective standard. In 
this regard, Judge Hill sharply criti- 
cized the majority for obscuring the 
objective analysis with the required 
consideration of the subjective inten- 
tions underpinning the attorney’s 
behavior: 


After having so carefully established that 
the appropriate test for [§]1927 sanctions 
in this circuit is objective, not subjective, 
with citation to no less than [14] cases, 
the majority then proceeds to advance 
the proposition — without citation to a 
single authority — that under the objec- 
tive test:“[A] district court may impose 
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sanctions for egregious conduct by an at- 
torney even if the attorney acted without 
the specific purpose or intent to multiply 
the proceedings. That is not to say the 
attorney’s purpose or intent is irrelevant. 
Although the attorney’s objective conduct 
is the focus of the analysis, the attorney’s 
subjective state of mind is frequently an 
important piece of the calculus, because a 
given act is more likely to fall outside the 
bounds of acceptable conduct and therefore 
be ‘unreasonablle] and vexatious’ if it is 
done with a malicious purpose or intent.” 
(Emphasis added.) 

Quite clearly, this is not an accurate 
description of the objective test. Under 
the objective test for bad faith, counsel’s 
subjective intentions are never “frequently 
an important piece of the calculus” in 
evaluating counsel’s objective conduct.'” 


Judge Hill rang the proverbial 
“warning bell” claiming that, from 
an institutional point of view, the 
majority’s “holding today will revise 
the binding law of this circuit to 
substitute a subjective test for the 
objective one that we now apply in 
deciding whether counsel’s conduct 
may be sanctioned under §1927. This 
substitution will eviscerate the abil- 
ity of our district courts to sanction 
exactly the sort of conduct that the 
district court in this case found to be 
a reckless abuse of the judicial pro- 
cess.”!* Obviously, Judge Hill’s concern 
is that consideration of the attorney’s 
subjective state of mind necessarily 
thwarts the district court’s ability 
to swiftly and objectively sanction a 
wayward lawyer — a tool sometimes 
necessary to manage the case.'® 

In counterpoint, the majority ac- 
knowledged Judge Hill’s contrary 
views and suggested: 

The dissent erroneously reads our holding 
as being that an attorney’s “subjective good 
intentions may relieve her from liability 
for sanctions” for objectively pursuing a 
frivolous claim. In fact, we have reached 
no such conclusion. Our holding, again, 
is simply this: the district court abused 
its discretion and clearly erred when it 
squarely rejected the magistrate judge’s 
findings of fact and credibility determina- 
tions and substituted its own, without 


hearing so much as a single witness at a 
sanctions hearing.”° 


Judge Hill disagreed with the 
majority's contention that he misread 
its holding and stated: 


Counsel’s bad intentions in a particular 
case, if proved, may become a factor in 
the district court’s ultimate decision to 
sanction.... This is not, as the majority as- 
serts, because those subjective intentions 


are somehow relevant to our evaluation 
of her objective conduct. On the contrary, 
counsel’s bad intentions remain irrelevant 
to that evaluation. The district court must 
first determine whether counsel’s conduct 
was objectively reckless. Having so found, 
the district court had the discretion to 
sanction that conduct or not. Clearly, the 
presence of actual bad faith in a case might 
tip the balance in favor of sanctions.”! 


Analysis and Conclusion 

It is rather ironic that the experi- 
enced panel in Amlong, each member 
of which served as a district court 
judge before appointment to the 11th 
Circuit, would hand down an opinion 
of 100 pages reflecting its own divi- 
siveness on the topic of multiplication 
of proceedings. The lengthy back-and- 
forth opinion in which the majority 
(Hull and Marcus, JJ.) and dissent- 
ing (Hill, Sr. J.) judges take frequent, 
alternating swipes at one another, 
attempted to announce that the 11th 
Circuit had now adopted a clear objec- 
tive standard applicable to the impo- 
sition of sanctions against attorneys 
under §1927. What remains unclear, 
unfortunately, is the extent to which 
this new standard subsumes consid- 
eration of the subjective intentions of 
an attorney who unreasonably and 
vexatiously multiplies the proceed- 
ings. Under the majority’s approach, 
an undesirable multiplication of sanc- 
tions hearings is sure to follow where, 
as here, the district court imposes 
§1927 sanctions after rejecting the 
magistrate judge’s findings of fact and 
credibility determinations without a 
subsequent evidentiary hearing. 

Litigation over attorneys’ fees in 
the form of sanctions is an undeni- 
able, ever-burgeoning area of federal 
practice and demands unambiguous 
standards to avoid protracted pro- 
ceedings. That reality opposes the 
fundamental precept that “[a] request 
for attorneys’ fees should not result in 
a second major litigation.””» What we 
have in Amlong, however, is failure to 
communicate a standard that curtails, 
rather than augments, §1927 fees 
litigation. That standard, Judge Hill 
points out, is fundamentally flawed 
because “[t]he majority offers not 
one case in which testimony about 
counsel’s subjective good intentions 
was held to be even relevant to, much 
less determinative of, the objective 
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recklessness of counsel’s conduct. I 
suggest there is not one.” 

More than 11 years after Ms. Nore- 
lus’ initial complaint was filed in the 
district court, and nine and one-half 
years after the district court case was 
dismissed, the majority remanded the 
§1927 matters for further evidentiary 
hearings. The majority sent the case 
back to the lower court for credibility 
findings, a disposition that Judge Hill 
repeatedly criticized: “Despite [10] 
years of litigation on the sole issue of 
sanctions, and the enormous amount 
of judicial resources that the judges 
of the Southern District of Florida 
have already invested in deciding 
this issue, the majority today an- 
nounces that the job is not done.” 
Lamenting the obfuscation of the 
objective analytical standard, Judge 
Hill noted that the majority returned 
“[t]his interminable litigation...to the 
district court for further proceedings” 
with the instruction that it “must hold 
yet another hearing to determine the 
counsel’s sincerity in the conduct of 
this case.”” In the end — if there ever 
is to be one in this case — it appears 
that the more-than-likely reappear- 
ance of the Amlong parties in the 11th 
Circuit will afford the court, perhaps 
with en banc consideration, a final op- 
portunity to mark an objective bright 
line upon §1927 misconduct.” QO 


| Byrne v. Nezhat, 261 F.3d 1075, 1106 
(11th Cir. 2001) (internal quotations omit- 
ted). 


2 U.S. v. Int’l Bhd. of Teamsters, 948 
F.2d 1338, 1345 (2d Cir. 1991) (“By its 
terms, §1927 looks to unreasonable and 
vexatious multiplications of proceedings; 
and it imposes an obligation on attorneys 
throughout the entire litigation to avoid 
dilatory tactics.”). 

Fep. R. Civ. P. 11(c)(1)(A). Rule 11’s safe 
harbor provision disallows such motions 
as untimely when filed after a point in the 
litigation when the [party] sought to be 
sanctioned lacked an opportunity to correct 
or withdraw the challenged submission. In 
Re Pennie & Edmonds L.L.P. , 323 F.3d 86, 
89 (2d Cir. 2003). 

4 Schwartz v. Millon Air, Inc., 341 F.3d 
1220, 1225 (11th Cir. 2003). 

5 Td. at 1225-26. 

® McMahan v. Toto, 256 F.3d 1120, 
1128 (11th Cir. 2001), amended, on other 
grounds, on reh’g, 311 F.3d 1077 (11th Cir. 
2002). 

7 Peterson v. BMI Refractories, 124 F.3d 
1386, 1396 (11th Cir. 1997). 

8 See Cordoba v. Dillard’s, Inc., 419 F.3d 
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1169, 1178 n.6 (11th Cir. 2005). 

® Section 1927 sanctions are applicable 
to lawyers and their law firms in the 11th 
Circuit, but not everywhere else. See, e.g., 
Malautea v. Suzuki Motor Co., Ltd., 987 
F.2d 1536, 1544 (11th Cir. 1993); Avirgan v. 
Hull, 932 F.2d 1572, 1582 (11th Cir. 1991). 
Avirgan was recently called into doubt by 
the Seventh Circuit Court of Appeals in 
Claiborne v. Wisdom, 414 F.3d 715 (7th 
Cir. 2005). In Claiborne, the Seventh Cir- 
cuit held that a law firm could not be held 
jointly and severally liable for sanctions 
due to one of its attorneys’ questionable 
conduct that violated §1927. In so doing, 
the court specifically noted the differing 
conclusion reached by the 11th Circuit in 
Avirgan, because the panel there did not 
focus on the precise legal question at stake. 
Id. at 722. 

The Claiborne court explicated its 
reasoning as follows: “Our sister circuits 
have come to differing conclusions without 
focusing on the precise legal question at 
stake. In Avirgan v. Hull, 932 F. 2d 1572, 
1582 (11th Cir. 1991), the court declared 
that ‘a court may assess attorney’s fees 
against litigants, counsel, and law firms 
who willfully abuse judicial process by 
conduct tantamount to bad faith, but it 
offered no reason for including law firms 
in that list. Indeed, the case that the court 
cited in support of this proposition, Road- 
way Express, Inc. v. Piper, 447 U.S. 752, 100 
S.Ct. 2455, 65 L.Ed. 488 (1980), had noth- 
ing to say about law firm liability under 
§1927. Two other circuits have imposed 
sanctions on law firms but also without 
any discussion of this question. LaPrade v. 
Kidder Peabody & Co., 146 F. 3d 899 (D.C. 
1998); Baker Indus., Inc. v. Cerberus Ltd., 
764 F. 2d 204 (3d Cir. 1985). In contrast, 
the Fourth Circuit has expressed doubt 
that a law firm may be sanctioned under 
§1927. It did not definitively resolve the 
question, however, because it reversed an 
award of attorneys’ fees on the ground that 
the district court’s order did not specify 
any sanctionable conduct on the part of 
the firm’s attorneys. Blue v. U.S. Dep’t 
of the Army, 914 F. 2d 525, 549 (4th Cir. 
1990). In our view, these discussions are 
inconclusive. We therefore consider for 
ourselves whether a law firm is subject to 
sanctions under §1927. 

“The statute itself refers to ‘[a]ny at- 
torney or other person admitted to conduct 
cases in any court of the United States.’ 
No one argues that the Lee (sic.) firm as 
a whole is actually ‘admitted to conduct 
cases’ before any court. Individual lawyers, 
not firms, are admitted to practice before 
both the state courts and the federal 
courts. See, e.g., Ind. Rules of Court 3.1(gov- 
erning the admission of attorneys); FEp. 
R. App. P. 46(a) (same); S.D. Ind. Local R. 
83.5(b) (same). The fact that §1927 refers 
to ‘other person[s]’ admitted to conduct 
cases is of no help to the defendants. This 
language reflects the fact that in limited 
circumstances non-attorneys may appear 
in judicial proceedings, such as in patent 
proceedings or where law students receive 
special permission to conduct cases before 
they are admitted to the bar. See 37 C.F.R. 


§10.14 (allowing certain non-attorneys to 
practice before the United States Patent 
and Trademark Office); Ind. Rules of Court 
2.1 (allowing supervised law students to 
act as attorneys); N.D. Ind. R. 83.9 (same). 
It is too much of a stretch to say that a law 
firm could also be characterized as such a 
person. 

“Our conclusion has the virtue of being 
consistent with the rationale the Supreme 
Court used in Pavelic & LeFlore v. Marvel 
Entertainment Group, 493 U.S. 120, 110 
S.Ct. 456, 107 L.Ed.2d 438 (1989), when it 
considered the question whether sanctions 
were possible against a law firm under an 
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earlier version of Fen. R. Civ. P. 11. (The 
rule was amended as of December 1, 1993, 
to ensure that law firms could be subject to 
sanctions under its authority.) In Pavelic 
& LeFlore, however, the Court had to con- 
strue language that permitted sanctions 
only against the person who signed the 
offending document. 493 U.S. at 121, 110 
S.Ct. 456. The district court, affirmed by 
the court of appeals, had found that this 
language permitted it to impose sanctions 
not only against the lawyer who signed the 
papers, but also against his law firm. The 
Supreme Court reversed, finding that in 
context the phrase ‘the person who signed’ 
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could only mean the individual signer, 
not his partnership, either in addition to 
him or in the alternative. The language 
of §1927 raises exactly the same problem 
as the earlier version of Rule 11. Even if 
Pavelic & LeFlore does not strictly dictate 
the outcome here, it points strongly in the 
direction we have taken.” 

Claiborne, 414 F.3d at 722-23; see also 
Lockary v. Kayfetz, 974 F.2d 1166 (9th Cir. 
1992) (noting that sanctions could not be 
imposed on a law firm pursuant to §1927); 
and Sangui Biotech International, Inc. v. 
Kappes, 179 F. Supp. 2d 1240 (D. Colo. 
2002) (From the wording of §1927 and 
the reasoning in Pavelic, sanctions under 
§1927 may not be imposed on law firms. ). 
Notably, the Amlong opinion did not men- 
tion Claiborne — undoubtedly because 
the Amlong law firm’s involvement was 
inextricably intertwined with the conduct 
of the Amlong attorneys themselves. 

10 The basic facts are found in both the 
majority’s and dissenting opinions. See 
Amlong, 457 F.3d at 1184-1188 (majority); 
457 F.3d 1204-1209 (dissent). 

"On appeal, the 11th Circuit immedi- 
ately determined that §2000e-5(k) and 
Rule 26(g) could not have supported the 
district court’s award of sanctions and, 
hence, those issues are not addressed 
here. 

The legislative history of §1927 is par- 
tially summarized in Volpert v. Ellis, 110 
F.3d 494, 498 n.3 (7th Cir. 1997): “Section 
1927 of Title 28 was based on, and changed 
the phraseology of, old 28 U.S.C. §829 
(1940). See H.R.Rep. No. 80-308, at A164 
(1947). In turn, old §829, which was de- 
rived from Congressional Acts of 1813 and 
1853, provided: ‘If any attorney, proctor, or 
other person admitted to conduct causes in 
any court of the United States, or of any 
Territory, appears to have multiplied the 
proceedings in any cause before such court 
so as to increase costs unreasonably and 
vexatiously, he shall be required, by order 
of the court, to satisfy any excess of costs 
so increased.” 

Section 1927 originally provided that 
only excess costs (not fees) could be as- 
sessed against attorneys who multiplied 
litigation in a manner that could be char- 
acterized as unreasonable and vexatious. 
Later amendments provided for the sanc- 
tion of attorneys’ fees, not just costs. The 
Antitrust Procedural Improvements Act of 
1980, Pub. L. 96-349, 94 Stat. 1154, sub- 
stituted judicial authorization to require 
attorneys to satisfy excess costs, expenses, 
and attorneys’ fees reasonably incurred 
because of multiplication of proceedings 
for such prior authority to impose liability 
for increased costs based on multiplication 
of proceedings. 28 U.S.C. §1927 (historical 
and statutory notes). 

1S Avirgan, 932 F.2d at 582; Schwartz, 341 
F.3d at 1225. 

4 Amlong, 457 F.3d at 1190. 

© Td. (citations omitted). In support of 
the 11th Circuit’s clarification that §1927 
sanctions require only the analysis of the 
attorney’s objective conduct as opposed 
to subjective intent, cases from the First, 
Fifth, Sixth, Seventh, Ninth, and 10th 


Circuits were cited. See Cruz v. Savage, 
896 F.2d 626 (1st Cir. 1990); Estate of Blas 
ex rel. Chargualaf v. Winkler, 792 F.2d 858, 
860 (9th Cir. 1989); Manax v. McNamara, 
842 F.2d 808, 814 (5th Cir. 1988); Braley v. 
Campbell, 832 F.2d 1504 (10th Cir. 1987); 
Jones v. Continental Corp., 789 F.2d 1225 
(6th Cir. 1986); and Knorr Brake Corp. v. 
Harbil, Inc., 738 F.2d 223 (7th Cir. 1984). 

16 Amlong, 457 F.3d at 1191-92. 

7 Td. at 1210-11 (Hill, J., dissenting) (cita- 
tions omitted). 

18 Judge Hill’s attack upon the majority’s 
description of the objective test went even 
further. He said: “Under the objective test, 
a district court may not excuse counsel’s 
reckless conduct because she acted with 
an ‘empty head, but a pure heart.’ Souran, 
982 F.2d at 1508. See also Margo v. Weiss, 
213 F.3d 55, 64 (2d Cir. 2000) (the objec- 
tive standard eliminates any empty-head, 
pure-heart justification for patently frivo- 
lous arguments); Thornton v. Wahl, 787 
F.2d 1151, 1154 (7th Cir. 1986) (under the 
objective test for sanctions, ‘[aJn empty 
head but a pure heart is no defense’). To 
excuse objectively unreasonable conduct by 
an attorney would be to state that one who 
acts ‘with an empty head but a pure heart 
is not responsible for the consequences.’ 
Braley v. Campbell, 832 F.2d 1504, 1512 
(10th Cir. 1987) (quoting McCandless v. 
Great Atlantic and Pacific Tea Co., 697 
F.2d 198, 200 (7th Cir. 1983)). This is not 
the law in the 11th Circuit. In our circuit, 
as in most others, Karen Amlong’s pure 
heart may not excuse her bad conduct, if 
it was bad.” Amlong, 457 F.3d at 1211. 

Returning to this theme, Judge Hill 
noted: “The majority’s opinion...contains 
not one word about the objective reckless- 
ness of the Amlong’s (sic.) conduct, but 
exhaustively catalogues their good inten- 
tions. But this is not the law. No amount 
of good intentions can legitimize other- 
wise forbidden litigation conduct. If what 
counsel has done transgresses permissible 
bounds, counsel may not plead good faith 
in doing it. Were that not so, counsel who 
knows that his client ought, in justice, win 
the case could claim good faith in suborn- 
ing perjury to achieve that success.” Id. at 
1213 (Hill, J., dissenting). 

19 See, e.g., Aloe Vera of Am., Inc. v. US., 
376 F.3d 960 (9th Cir. 2004) (“All federal 
courts are vested with inherent powers 
enabling them to manage their cases and 
courtrooms effectively and to ensure obedi- 
ence to their orders...as a function of this 
power, courts can dismiss cases in their 
entirety, bar witnesses, award attorney 
fees and assess fines.”) (quoting F-J. Han- 
shaw Enters., Inc. v. Emerald River Dev., 
Inc., 244 F.3d 1128, 1136 (9th Cir. 2001)); 
and Martin v. Automobili Lamborghini Ex- 
clusive, Inc., 307 F.3d 1332, 1335 (11th Cir. 
2002) (“Courts have the inherent authority 
to control the proceedings before them, 
which includes the authority to impose 
‘reasonable and appropriate’ sanctions.”). 

20 Amlong, 457 F.3d at 1202 n.6. 

1 Td. at 1211 n.15, (Hill, J., dissenting) 
(emphasis in original). 

” U.S. v. Aisenberg, 358 F.3d 1327, 1343 
(11th Cir. 2004) (citing Hensley v. Ecker- 


22 THE FLORIDA BAR JOURNAL/.'“.NUARY 2007 


hart, 461 U.S. 424, 437) (1983)). 

23 Amlong, 457 F.3d at 1214 (Hill, J., dis- 
senting). 

4 Td. at 1203. 

25 Td. at 1225. 

6 Following the publication of the original 
opinion, the Amlong appellants filed their 
petition for panel rehearing on August 21, 
2006. In it, the Amlong appellants only 
asked that the remand order should be 
changed to assign the case to a district 
judge other than Judge Lenard. That 
same day, the Denny’s appellees filed their 
petition for rehearing en banc. In it, the 
Denny’s appellees suggested that en banc 
reconsideration was appropriate because 
1) the majority misapplied, misunderstood, 
and/or misconstrued controlling 11th Cir- 
cuit and Supreme Court precedent; and, 
alternatively, 2) such reconsideration was 
necessary to provide guidance to attor- 
neys, judges, and litigants concerning the 
standards and procedures for imposition 
of sanctions under §1927. Almost 8 weeks 
later, the 11th Circuit issued a revised 
opinion, reiterating its original holding 
regarding the requirement of a hearing 
to determine the intent and purpose of 
the attorneys whose conduct is at issue 
when considering §1927 sanctions. Nota- 
bly, though, the majority added that “We 
do not mean to imply that it would have 
been an abuse of discretion for the district 
court to have imposed sanctions even in 
the absence of subjective bad faith. That 
issue is simply not before us today.” Am- 
long, 457 F.3d at 1202. In dissent, Judge 
Hill characterized the majority’s revised 
opinion as “mak|ing] clear that the district 
court would not abuse her discretion on 
remand should she reimpose sanctions 
without any finding whatsoever as to the 
{attorneys’] subjective good or bad faith.” 
Id. at 1203. Judge Hill, thus, asserted that 
remand again was improper, as no hearing 
was required in the district court so long 
as the court on remand did not impose 
sanctions based upon findings concerning 
the attorneys’ subjective intentions. Stated 
differently, Judge Hill held that “the nar- 
rowing of the majority’s holding by the 
revised opinion does, however, in my view, 
clearly illuminate the error inherent in 
the remand — it is not required.” Id. With 
Judge Hill’s revised dissent as their back- 
drop, the Denny’s appellees filed a petition 
for rehearing en banc of amended panel 
opinion on October 31, 2006. As of the date 
of this publication, the parties’ rehearing 
motions remain pending. 
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APPELLATE PRACTICE 


by Susan W. Fox and Wendy S. Loquasto 


Citation Form: Keeping Up with the Times 


quiet buzz circulated last 

January at the Appellate 

Practice Section’s Pub- 

lications Committee to 
the effect that a new edition of The 
Bluebook had been published. None 
of us anticipated seeing the book on 
the New York Times best-seller list, 
but we took note since The Bluebook 
is the appellate lawyer’s “bible” for 
legal citation. Just as substantive 
law changes, citation rules also 
change and keeping abreast of the 
new rules is essential for clear com- 
munication in the appellate realm. 
This article will attempt to update 
Florida practitioners on some of the 
latest changes to citation rules that 
all attorneys, trial and appellate, 
should know, and it will present 
some examples of the basic citation 
forms using The Bluebook and Rule 
9.800. 

Florida lawyers have two main 
sources of citation forms and a third 
less-utilized source. The two main 
style guides are Florida Rule of Ap- 
pellate Procedure 9.800, which sets 
forth Florida’s “Uniform System of 
Citation,” and The Bluebook: A Uni- 
form System of Citation.' Rule 9.800 
by its terms applies in all appellate 
proceedings in Florida,” and specifies 
that citations not covered in the rule 
should follow The Bluebook. New edi- 
tions of The Bluebook are generally 
issued every five years; the newest 
18th edition was released in 2005.° 
The third source of citation rules is 
the Florida Style Manual (4th ed. 
1997), published by the Florida State 
University Law Review, which is 
most frequently used for legislative 
materials and state and local gov- 


ernment documents. Rule 9.800(0) 
provides that citations should be in 
the form set forth in the rule, the 
latest edition of The Bluebook, or, 
if not covered by those, then in the 
form prescribed by the Florida Style 
Manual. 

Before discussing the citation 
rules, it may be helpful to review 
the purposes of citations and cita- 
tion forms. The purposes of citation 
in legal writing are attribution and 
support. Attribution citations al- 
low identification of the source of 
legal and factual statements and 
ideas that are beyond the writer’s 
own reasoning process. Support 
citations establish the legal author- 
ity for statements of law. Citations 
are designed to allow the reader to 
locate a cited source accurately and 
efficiently.* Citation forms provide 
the minimum amount of informa- 
tion necessary to lead the reader to 
the source and to convey other key 
information concerning the source, 
including the character and degree 
of support the authority provides and 
the nature and date of the author- 
ity.° 

A citation consists of three basic 
parts: an introductory signal stating 
the nature of the support provided, 
a description of the authority, and 
an optional parenthetical phrase 
explaining its relevance to the subject 
matter. The rules for each of these 
parts of a citation have undergone 
change in recent years. While the 
Florida Uniform Citation System 
in Rule 9.800 has been fairly static, 
The Bluebook has been revised on a 
schedule of once every five years, most 
recently in the new 18th edition. 


Introduction to the 
18th Edition Bluebook 

One of the primary complaints 
about The Bluebook for many years 
has been that it was poorly indexed 
and impossible for practitioners to 
use.® This criticism prompted the 
Association of Legal Writing Direc- 
tors to publish a competing citation 
manual in 2000.’ The editors of The 
Bluebook have now attempted to 
address this concern by making it 
more user-friendly. The “Bluepages,” 
new to the 18th edition, is “a how-to 
guide providing easy-to-comprehend 
instruction for the everyday citation 
needs of first-year law students, 
summer associates, law clerks, 
practicing lawyers, and other legal 
professionals.”* The examples used 
in the Bluepages employ simple 
typeface conventions common in the 
legal profession rather than typeset- 
ting conventions used in law review 
publications. The Bluepages replace 
the Practitioners’ Notes. The 18th 
edition also sports a fresh new look 
from cover to cover, and has been 
professionally reformatted for ease 
of use. 

The Bluebook recognizes for the 
first time that many state and fed- 
eral courts promulgate local citation 
rules, which take precedence over 
Bluebook rules in documents submit- 
ted in those jurisdictions. Bluepages 
Table 2 lists local rules and jurisdic- 
tion-specific citation manuals that 
provide guidance on local citation, 
such as Florida’s Uniform Citation 
System in Rule 9.890. 

In these days of high speed tech- 
nology, it is not surprising that one 
of the major changes in the 18th edi- 
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tion is the nearly complete rewrite of 
Rule 18 (Electronic Media and Other 
Nonprint Resources).° Review of any 
Florida Bar Journal article or appel- 
late brief will demonstrate the in- 
creasing use of electronic databases 
and Internet citation. Major changes 
include rules for direct citation of 
electronic databases such as Lexis 
and Westlaw and parallel citation 
of electronic sources when it will 
“substantially improve access to the 
relevant information.”’° When citing 
cases in electronic databases, include 
the case name, docket number, data- 
base identifier, court name, and the 
full date of the disposition, as well as 
any codes or numbers that identify 
the case citations and indicate screen 
or page numbers with an asterisk 
preceding the number. Lexis cases 
are cited as follows: Gibbs v. Frank, 
No. 02-3924, 2004 U.S. App. LEXIS 
21357, at *18 (3d Cir. Oct. 14, 2004); 
Westlaw cases are cited as: Shelton 
v. City of Manhattan Beach, No. 
B171606, 2004 WL 2163741, at *1 
(Cal. Ct. App. Sept. 28, 2004). Our 
fascination with technology is also 
reflected in the fact that the 18th 
edition includes citation formats for 
e-mails and blogs."! 

The increase in globalization 
prompted another major change to 
the 18th edition. Rule 21 (interna- 
tional materials) provides citation 
forms for treaties and international 
agreements, international law cases, 
and United Nations, European 
Union, and World Trade Organiza- 
tion materials.’* Practitioners who 
work in international courts will 
welcome the style guides for the 
International Court of Justice or 
World Court, the European Court of 
Human Rights, or the East African 
Court of Appeal.** 


Rules for Citing Cases 

© Common Form for Florida Cases 
Published in Official Reporters — 
The anatomy of a citation to a case in 
an official reporter has not changed. 
A full case citation includes the fol- 
lowing components: 1) case name; 2) 
official reporter or other published 
source in which the case is found; and 
3) parenthetical containing court and 
year of decision. Common citation 


Occasionally, a 
case citation will 
be filed with the 
court before the 
Florida Law Weekly 
page numbers 
are available. In 
this event, it is 
permissible to use an 
electronic database. 


forms are as follows: Fenelon v. State, 
594 So. 2d 292 (Fla. 1992), signifies 
an opinion of the Florida Supreme 
Court, and Sotolongo v. State, 530 So. 
2d 514 (Fla. 2d DCA 1998), signifies 
a district court of appeal decision. 
The only tricky rule here is that the 
citation to Second District opinions 
is “2d DCA,” not “2nd DCA,” and the 
Third District’s opinions are cited 
as “3d DCA.” The other districts are 
cited as 1st, 4th, and 5th. Superscript 
(e.g., “4"") should not be used. The 
case name may be either underlined 
or italicized, provided consistency 
is maintained, however, Rule 9.800 
calls for italics. It may be helpful to 
remember that the underlining of 
case names originally was merely 
a notation to the typesetter to use 
italics. Nevertheless, underlining 
of cases names is common, even 
customary, in Florida appellate prac- 
tice. Common errors in this format 
include the omission of the space 
between “So.” and “2d” and improper 
abbreviations to refer to the district 
courts. 

¢ Recently Published Cases Not Yet 
in Official Reporter — To cite a recent 
Florida Supreme Court opinion not 
yet published in Southern Reporter, 
use the Florida Law Weekly citation, 
and include the date of issuance of 
the opinion, for example, Trailer v. 
State, 17 Fla. L. Weekly S42 (Fla. 
Jan. 16, 1992). A common error in 
these forms arises when abbreviat- 
ing Florida Law Weekly, which is 
frequently incorrectly cited “FLW.” 


24 THE FLORIDA BAR JOURNAL/JANUARY 2007 


The actual date of the opinion (not 
just the year) is always important 
in locating a case too recent for 
the official reporter and should not 
be omitted.“ For circuit or county 
court opinions, the Florida Supple- 
ment should be cited, for example, 
Whidden v. Frances, 27 Fla. Supp. 80 
(Fla. 11th Cir. Ct. 1996), or State v. 
Alvarez, 42 Fla. Supp. 83 (Fla. Dade 
Cty. Ct. 1975). Occasionally, a case 
citation will be filed with the court 
before the Florida Law Weekly page 
numbers are available. In this event, 
it is permissible to use an electronic 
database, such as Lexis and West- 
law. 

e Florida Administrative Orders 
— For orders issued by Florida 
administrative agencies, there are 
three official reporters that may be 
cited in accordance with Rule 9.800. 
For decisions of the Public Employ- 
ees Relations Commission, the cor- 
rect form is: Indian River Education 
Ass’n v. School Board, 4 F.P.E.R. 4262 
(1978).!° For decisions of the Florida 
Public Service Commission, In Re 
Application for Approval of Transfer, 
89 F.P.S.C. 11:5 (1989), is the proper 
form.'® Decisions of all other agencies 
are cited as follows: Insurance Co. v. 
Department of Ins., 2 F.A.L.R. 648-A 
(Fla. Dept. of Insurance 1980).'’ For 
other administrative agency orders, 
consult the Florida Style Manual. 

© Citation of Federal Cases — To 
cite opinions of the U.S. Supreme 
Court, one need only cite to the 
United States Reporter; parallel 
citations are not required. Thus, the 
proper form is: Sansone v. United 
States, 380 U.S. 343 (1965). If the 
United States Reporter citation is 
not available, then cite to Supreme 
Court Reporter, Lawyers’ Edition, 
or United States Law Week “in that 
order of preference.” Only if the 
opinion is not yet published in one 
of these reporters is Florida Law 
Weekly Federal an appropriate cite.’® 
Citations to all other federal cases 
are the same as The Bluebook, that 
is, Holland v. Donnelly, 216 F. Supp. 
2d 227 (S.D.N.Y. 2002). 

¢ Abbreviations — Full case names 
are generally too long and include too 
much information to make a useful 
citation. Learning to properly format 
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the case name and when and what 
words to abbreviate in the case name 
takes practice. In formatting the 
case name, list only the last name 
of the first party for each side. As for 
abbreviations, these are the major 
differences between case citations 
used in textual sentences and those 
used in citation sentences. In text, 
abbreviations in case names are 
limited to widely known acronyms, 
such as NAACP, CBS, and CIA, and 
these eight words: &, Ass’n, Bros., 
Co., Corp., Inc., Ltd., and No.”° For 
citation sentences, however, The 
Bluebook includes Table 6, which is a 
two-page listing of words that should 
be abbreviated. In addition to the 
words in Table 6, words of eight let- 
ters or more can also be abbreviated 
if substantial space would be saved 
and the result is not ambiguous.”! In 
earlier editions of The Bluebook, the 
first word of either party’s name was 
not to be abbreviated even in citation 
sentences; however, this rule has 
been changed and the first word of a 
party’s name should be abbreviated 
in citation sentences if that word is 
listed in Table 6.” 

¢ Subsequent History — Omit de- 
nials of certiorari in describing sub- 
sequent history of cases, “unless the 
decision is less than two years old or 
the denial is particularly relevant.””* 
For Florida practitioners filing briefs 
on issues for which there is conflict 
between districts, the denial of cer- 
tiorari will probably be relevant. 

¢ Pinpoint Citations — Also known 
as pincites, pinpoint citations to spe- 
cific pages in an opinion are required 
for quotations and recommended in 
most other citations. “Pincites are 
critical: They provide the only means 
by which you can direct the reader 
to the exact page that contains the 
information or quotation on which 
you are relying for support.” 

© Weight of Authority & Explana- 
tory Parentheticals — To add infor- 
mation to a citation indicating the 
weight of authority, such as when cit- 
ing a concurring or dissenting opin- 
ion, always include a parenthetical, 
such as (Lewis, C.J., dissenting). An 
explanatory parenthetical can briefly 
explain the proposition for which the 
case stands and is particularly useful 


Pincites are critical: 
They provide the 
only means by which 
you can direct the 
reader to the exact 
page that contains 
the information or 
quotation on which 
you are relying for 
support. 


in string citations. 


Rules for Citing Statutes, 
Constitutions & Rules 

e Statutes — It is common to see 
Florida Statutes cited in a variety of 
different ways, but there is only one 
correct form of citation: § 350.34, Fla. 
Stat. (2005).° It is common to see 
“Florida Statutes” spelled out in cita- 
tions, to see the source and section 
number in inverted order, to see the 
year omitted, or to see inappropriate 
underlining. Most of these errors 
will cause no significant problem, 
but failure to include the year of the 
statute is a pet peeve of many judges. 
Oftentimes, the year of a frequently 
amended statute will be critical to 
the legal issues in the case. Florida 
Statutes Annotated is not to be cited 
except for court-appointed rules or 
references to other nonstatutory 
materials that do not appear in an 
official publication.” If a law is not in 
the Florida Statutes or if citation of 
the session law is desired for clarity 
or adoption reference, then cite it as: 
Ch. 74-177, § 5, at 453, Laws of Fla.”’ 
Proper use of the word “section,” as 
opposed to the section sign (§), is 
given coverage in the 18th edition 
in Rule 12.9, which establishes the 
general rule that the word is used 
in text, while the symbol is used in 
citation sentences. 

© Constitutions — The Florida 
Constitution is cited as follows: Art. 
V, § 3(b)(3), Fla. Const. The year of 


adoption must be given only if neces- 
sary to avoid confusion.” 

¢ Florida Rules — To cite the 
various Florida rules, Rule 9.800(i) 
provides a list of the correct abbre- 
viations, which are to be followed 
by the rule number. For example, 
the Florida Rule of Civil Procedure 
1.180 is cited as follows: Fla. R. Civ. 
P. 1.180. The listing of proper rule 
abbreviations includes not only 
procedural rules, but also Florida 
Bar rules and jury instructions. The 
Florida Administrative Code is also 
included in this list and is cited: Fla. 
Admin. Code R. 8H-3.02 (not F.A.C., 
as is commonly used). If you have 
any uncertainty as to how to cite a 
rule, you will nearly always find the 
correct abbreviated form in Rule 
9.800(i). 


Other Authorities 

© Books & Law Reviews — Books, 
law reviews, and other nonperiodic 
materials are cited by the full name 
of the author(s); followed by title of 
the book (underscored or italicized); 
the page number and/or section or 
paragraph designation, if applicable; 
and a parenthetical with the editor 
and/or edition information and pub- 
lication date, for example: Philip J. 
Padovano, Florida Appellate Practice 
§ 1.1, at 2 (2007 ed.). Law reviews 
are similarly cited; however, they 
include both the title of the article, 
as well as the title of the law review, 
for example: John Mills, Sex, Lies 
and Genetic Testing: What Are Your 
Rights to Privacy in Florida, 48 
U. Fla. L. Rev. 813 (1996). Do not 
underscore or italicize the author’s 
name or the name of the periodical; 
only underscore the title of the book 
or article. 

¢ Legislative Materials — Rule 13 
of The Bluebook provides examples of 
the basic citation forms for bills, reso- 
lutions, and committee materials, 
which generally consist of the title, 
abbreviated house coupled with the 
appropriate number assigned to the 
material, and the year of publication, 
as in Privacy Protection Act of 1998, 
H.R. 3224, 105th Cong. § 2(a) (1998). 
The Florida Style Manual is the best 
source for citing Florida legislative 
materials. More recent staff analyses 
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are available online and the Web site 
can be provided.”® 


Short Forms for Citations 

Caution should be used in the ap- 
plication of “supra” and “hereinafter,” 
which are restricted to referring 
to books, reports, and unpublished 
materials.*° Despite their restricted 
use, these terms are still often seen 
and frequently improperly used in 
appellate briefs. Every Bluebook since 
the 15th edition published in 1991 
has prohibited the use of “supra” and 
“hereinafter” to refer to cases, statutes, 
or constitutions, because the impor- 
tance of these authorities warrants 
repetition of the cite to ensure easy 
reference. Fifteen years later, “supra” 
is still inappropriately used to refer 
back to a previously cited case. An 
appropriate short citation form should 
be used instead. 

In general, once a case has been 
cited in full in a document, future 
references to that case may be made 
by way of a short form citation, pro- 
vided that shortened citation clearly 
identifies the case. Short forms of case 
citations give the name of only one 
party, avoiding use of a geographical 
or governmental unit, and they gener- 
ally omit the first page of the case, uti- 
lizing a pinpoint cite instead, and the 
parenthetical information concerning 
the court and year of decision.*! Use 
of id. is an appropriate short form 
when referring to the same case in 
the immediately preceding citation. 
Acceptable short forms for State of 
Florida v. Walborn, 729 So. 2d 504 
(Fla. 2d DCA 1999), are thus: 

© Walborn, 729 So. 2d at 505; 

¢ 729 So. 2d at 505; and 

e Id. at 505. 

© Not: State of Florida, 729 So. 2d 
at 505. 

Books, pamphlets, periodicals, 
and other similar materials may be 
referred to by the “supra” and “herein- 
after” short forms, as well as id., once 
cited in full.*? 

There is no appropriate short form 
for a cite to a constitution, so always 
repeat the cite in full. The Bluebook 
does suggest short forms for statutory 
cites, but the Florida form is so short 
already that no shorter form seems 
appropriate. Omission of the date of 


the statute is advisable only when 
there have been no relevant amend- 
ments that could have a bearing on 
the case. 


Introductory Signals — Rule 1.2 

In every type of legal writing, it is 
customary to show support or contra- 
diction for legal or factual propositions 
or arguments by citing authority. The 
introductory signal tells the reader 
how the authority relates to your 
proposition. This is true in appellate 
briefs, judicial opinions, and even in 
opinion letters, as well as in scholarly 
writing. 

There are 11 introductory signals. 
“[No signal],” “Accord,” “See,” “See 
also,” and “Cf.” indicate authorities 
that support a stated proposition. 
“Compare” suggests a useful compari- 
son. “Contra,” “But see,” and “But cf.” 
show contradiction. “See generally” 
indicates helpful background mate- 
rial. The last signal, “e.g.,” indicates 
the cited authorities are examples. 
When used as signals in citation sen- 
tences, they are italicized, but when 
used as verbs in textual sentences, 
they should not be italicized and any 
material that would ordinarily be 
placed in the parenthetical should be 
worked into the sentence.** Learning 
the distinct meaning of each signal 
provides a valuable tool for conveying 
the importance and relevance of the 
authority you are citing and, thus, 
warrants some discussion. 

“(No signal]” refers to the citation of 
an authority without any introductory 
signal. Omitting a signal is proper 
only to 1) identify the source of a 
quotation in the preceding sentence; 
2) refer to an authority that directly 
states the cited proposition; and 3) 
further identify an authority referred 
to in the text.** 

“See” is used to introduce an author- 
ity that clearly supports the proposi- 
tion addressed in the text but does not 
directly state it.** 

“See also” is used when the cited 
authority “constitutes additional 
source material that supports the 
proposition.” Use it after you have al- 
ready quoted an authority using “/no 
signal] or supported a proposition 
using “see.” A parenthetical explana- 
tion following such a cite is strongly 
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encouraged.*’ 

“Accord” is used when a single au- 
thority is quoted in the text, but one 
or more other cited authorities also 
“clearly support” the proposition. The 
signal is also used to show that the 
law of another jurisdiction is in accord 
with the cited authority.* 

“Cf.” identifies support of a proposi- 
tion different from the main proposi- 
tion, but sufficiently analogous to lend 
support. Parenthetical explanations 
are “strongly recommended.”*® 

“Compare,” which is used with 
“and” and “with,” suggests a useful 
comparison or illustrates the proposi- 
tion. Since the relevance of the com- 
parison will usually be apparent only 
if explained, parenthetical explana- 
tions are “strongly recommended.””” 

“Contra” is used to cite authority 
that directly states the contrary to the 
proposition, and is used as a counter- 
point to authorities subject to a “/no 
signal]” introduction.*! “Contra” had 
been eliminated entirely as a signal in 
prior editions of The Bluebook, when 
its function was transferred to the 
“but see” signal. 

“But see” introduces an authority 
that clearly supports a proposition 
contrary to the main proposition, and 
it is used as a counterpoint to “see” 
authorities.” 

“But cf.” signifies an authority that 
supports a proposition analogous to 
the contrary of the main proposition. 
Again, a parenthetical explanation is 
“strongly recommended.”** 

“See generally” suggests that the 
cited authority presents helpful 
background information related to the 
proposition. Parenthetical explana- 
tion following each such authority is, 
again, encouraged.“ 

“E.g.” introduces an authority that 
is one of multiple examples of the 
stated proposition.” This signal may 
also be used in combination with other 
signals, such as “See, e.g.” and “But see, 
e.g.”46 

e¢ Order of Signals & Citations 
— When multiple signals are used 
in citation sentences, the signals 
should be listed in the order set forth 
in Rule 1.2 and all signals of the 
same basic type, such as supportive, 
comparative, or contradictory, should 
be strung together in one citation 


; 
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sentence separated by semicolons.*’ 
The stringing of similar signals into 
one citation sentence is a relatively 
new procedure, replacing the prior 
requirement that citation sentences 
be limited to one signal each. 

If one authority is considerably 
more helpful or authoritative than the 
others cited within a signal, it should 
precede the others. Otherwise author- 
ities are cited in the following order: 1) 
constitutions; 2) statutes; 3) treaties; 
4) cases; 5) legislative materials; 6) ad- 
ministrative and executive material; 
7) intergovernmental resolutions or 
decisions; 8) records, briefs and peti- 
tions; and 9) secondary materials such 
as restatements, books, articles, and 
annotations.** Within any category, 
federal authorities should appear 
before state authorities. When citing 
cases, state court decisions should be 
listed alphabetically by state, and the 
decisions should appear in reverse 
chronological order. Courts within 
the same state are listed in order 
of the superiority of jurisdiction, for 
example, supreme court cases are 
listed before those of a lower appellate 
court.” 


Helpful Miscellaneous Rules 
The 18th edition explains the spac- 
ing requirements for ellipses in Rule 
5.3 — there should always be a space 
between each period. Rule 5.1(b) reit- 
erates the rules regarding placement 
of footnotes outside quotation marks 
and placement of commas and periods 
inside quotation marks, while other 
punctuation marks, such as semico- 
lons and question marks are to be 
placed outside the quotation marks 
unless they are part of the original 
text. Finally, Rule 10.7.1(c) includes 
directions for citing cases that have 
been abrogated or superseded by 
statute, and Rule 10.8.1(d) governs 
cases that have been depublished. 


Conclusion 

Citations play an important role 
in legal writing by telling the reader 
where to find the cited source, the rela- 
tion of the authority to the argument 
you are making, and by demonstrating 
that your position is well researched. 
Your readers (judges, clients, and su- 
pervising lawyers, just to name a few) 


expect proof that your argument or 
conclusion is supported. Incomplete 
citation form may cause your reader 
difficulty in locating a cited author- 
ity to verify your conclusions. Sloppy 
citation form will cause the reader to 
question the substance of your writing. 
These problems create doubts that you 
generally wish to avoid in persuasive 
legal writing. Good form implies an 
attention to detail that reassures 
the reader of your thoroughness and 
knowledge. Good citation form takes 
a few extra minutes, but is well worth 
the trouble. O 


Tue BLuesook: A UNIFORM SysTEM OF 
Citation (Columbia Law Review Ass’n et 
al. eds., 18th ed. 2005). 

2 Although Rule 9.800 is part of the ap- 
pellate rules, it “applies to all legal docu- 
ments.” 

3 All references to THE BLUEBOOK in this 
article will be to the 18th edition unless 
otherwise noted. 

4 THe BLUEBOOK, R. B1, at 3. 

Td: 

6 See Darby Dickerson, Professional- 
izing Legal Citation: The ALWD Citation 
Manual, 9 THE Recorp: J. OF THE APPELLATE 
PRACTICE SECTION at 3, 4 (Fall 2000), avail- 
able at www.flabarappellate.org/pdf/app- 
Fall2000.pdf. 

7 Darsy Dickerson, Ass’n of Legal Writ- 
ing Directors, ALWD Citation Manuat: A 
PROFESSIONAL SYSTEM OF CITATION (Aspen 
Law & Business 2000). 

8 THE BLUEBOOK, Preface to 18th ed., at V. 

® Id. R. 18, at 151-61. 

10 Td. at 151. 

1 Td. R. 18.2.4, at 158. 

2 Td. R. 21, at 168-92. 

3 Td. at 174, 177-78. 

4 Providing the exact date of the opinion 
allows the reader to access the decision in 
the archived opinions on the court’s Web 
site. 

'5 See Fa. R. App. P. 9.800(d)(1). 

16 See FLA. R. App. P. 9.800(d)(2). 

7 See id. 

18 Fa. R. App. P. 9.800(k). 

(2 

20 THE BLUEBOOK, R. 10.2.1(c), at 82-83. 

21 Td. T.6., at 335. 

2 Td. R. 10.2.1(c), at 83. 

23 Td. R. 4.2, at 66. 

Td. R. B5.1.2, at 7. 

25 FA. R. App. P. 9.800(f). 

26 Fa. R. App. P. 9.800(g). 

27 Fa. R. App. P. 9.800(h). 

28 Fa. R. App. P. 9.800(e). 

29 Staff analyses and bill information 
dating back to 1998 are available on the 
Florida Legislature’s official Web site 
(“Online Sunshine” — www.leg.state.fl.us). 
The Florida Style Manual is an excellent 
resource for citing these materials. The 
basic form for a staff analysis includes 
the legislative committee (appropriately 
abbreviated), bill number (year), staff 
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analysis [page cited], parenthetical in- 
formation indicating the version, and the 
location of the document, for example: 
Fla. H.R. Comm. on HRS, HB 19-A (1984) 
Staff Analysis 2 (final Dec. 12, 1984) (on 
file with comm.). For the location of the 
document, you may include the Web site, 
as that will be the location most accessible 
to the public, for example (available at 
http//www...). 

30 THE BLUEBOOK, R. 4.2, at 66. 

31 Td. R. 10.9, at 98. 

82 Td. R. 15.9, 16.7 & 4.2. 

33 Td. R. 1.2(e), at 47. 

4 Td. R. 1.2(a), at 46. 

35 Starting in 1991, The Bluebook limited 
use of “see” to introduce an authority that 
“clearly states” a proposition, however, in 
common practice, this role was given to 
“[no signal].” See, e.g., THE BLUEBOOK at 22 
(15th ed. 1991). The “clearly states” func- 
tion formerly ascribed to “/no signal/” was 
transferred entirely to the “see” signal in 
the 16th edition. These revisions of The 
Bluebook were the subject of significant 
criticism and debate, leading the editors to 
repeal these revisions in the 17th edition. 
However, the descriptions in the 17th edi- 
tion received criticism for lacking clarity. 
The 18th edition now appears to put these 
concerns to rest by using “/no signal/” to 
introduce an authority that directly states 
a proposition and “see” to introduce an 
authority that clearly supports but does 
not directly state the proposition. 

36 THE BLUEBOOK, R. 1.2(a), at 46. 

37 Td. 

38 Td. 

39 Td. at 47. 

40 Td. R. 1.2(b), at 47. 

Td, R..1.2(0), at 47. 

“4 Td. R. 1.2(d), at 47. 

4 Id. R. B4.3, at 5. “E.g.” had been 
changed and later eliminated altogether 
as a stand-alone signal in prior editions, 
but has been restored to fill the role it has 
always maintained in common practice, 
which is to introduce a string of examples 
of a common proposition. 

46 Td. R. 1.2(a), at 46. 

47 Td. R. 1.3, at 48. 

48 Td. R. 1.4, at 48-51. 

“ Td. R. 1.4(d), at 50. 
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by David Pratt, Trent S. Kiziah, and John F. Pokorny 


Family Limited Partnerships: 
Are They Still Alive and Kicking? 


pproximately one year 

ago, one of the authors 

coauthored an article for 

The Florida Bar Journal 
regarding family limited partner- 
ships (FLPs). The article focused 
on the most recent family limited 
partnership cases in the context 
of the “bona fide sale for full and 
adequate consideration in money 
or money’s worth” exception to 
§2036 of the Internal Revenue Code 
of 1986, as amended.! Since that 
article was published, there have 
been two §2036 cases involving 
FLPs,”? and the IRS was victorious 
in both those cases. Indeed, the 
IRS continues to aggressively chal- 
lenge FLPs, especially cases which 
contain the common thread of “bad 
facts” (e.g., commingling of assets, 
majority of assets transferred to the 
partnership, patriarch/matriarch is 
terminally ill or in very poor health 
upon formation, etc.). However, even 
though the IRS has now successfully 
litigated 12 §2036 cases and lost only 
four, many cases involving §2036 are 
settled with favorable results to the 
taxpayer. 

The purpose of this article is to dis- 
cuss the two most recent §2036 cases, 
Estate of Disbrow v. Commissioner, 
T.C. Memo 2006-34, and Estate of 
Rosen, T.C. Memo 2006-115. Indeed, 
these cases provide a roadmap for 
practitioners and clients regarding 
“how not to” structure and operate 
an FLP. The article then discusses 
the results of a recent questionnaire 
regarding FLPs which was used in 
connection with a Florida Bar Real 
Property, Probate and Trust Law 
Section sponsored CLE seminar held 


in Tampa on October 6, 2006. While 
the results of such questionnaire 
cannot necessarily be extrapolated 
into solid statistical evidence, they 
are very enlightening, as they clearly 
indicate that many FLP cases have 
been settled with very favorable 
results to the taxpayer. 


Estate of Disbrow v. 
Commissioner 

When her husband died in 1993, 
Lorraine Disbrow became the sole 
owner of the residence she had 
shared with her husband, which 
she continued to use as her primary 
residence until her death. Being 
unfamiliar with financial matters 
and ownership responsibilities per- 
taining to the residence (which her 
husband handled when he was alive), 
Mrs. Disbrow hired a legal team to 
assist her. One of these advisers 
was the attorney Mrs. Disbrow had 
retained to probate her husband’s 
will, and he advised her to transfer 
the residence to a family general 
partnership. He told her that if she 
made such a transfer, she could give 
all of her interest in the partnership 
to her family, continue to live at the 
residence as a tenant of the partner- 
ship, and prevent the residence from 
being subject to estate tax. 

Mrs. Disbrow (being almost age 72 
and in poor hea!th), together with her 
children and their spouses, executed 
a general partnership agreement 
forming “Funny Hats” in December 
1993. Mrs. Disbrow received a 28.125 
percent partnership interest, and 
everyone else received a 7.1875 per- 
cent partnership interest (except for 
her one unmarried son who received 
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a 14.375 percent partnership inter- 
est). These percentage interests were 
assigned to each partner despite 
the fact that Mrs. Disbrow was the 
only person to make a contribution 
to the partnership — that contribu- 
tion being the residence. In January 
1994, Mrs. Disbrow gave her entire 
partnership interest to her children 
and their spouses. 

From January 1994 through De- 
cember 2000, Mrs. Disbrow rented 
the residence from the partnership 
pursuant to standard one-year lease 
agreements in which certain com- 
mon pretyped, prolandlord provi- 
sions were crossed out (e.g., “Tenant 
may not alter, decorate, change or 
add to the Premises”). Each lease 
agreement stated the amount of rent 
to be paid, when it was to be paid, 
and what would happen if it was not 
paid. 

Mrs. Disbrow died in February 
2000 and, in November of that year, 
Funny Hats sold the residence to 
Mrs. Disbrow’s son and then liqui- 
dated. After the executors filed a fed- 
eral estate tax return, the IRS issued 
a notice of deficiency. The issue be- 
fore the tax court was whether Mrs. 
Disbrow retained lifetime possession 
and enjoyment of the residence after 
transferring it to Funny Hats under 
§2036(a)(1). The court found that she 
did. 

The court reviewed the lease 
agreements and found that they gave 
Mrs. Disbrow the same rights in the 
residence that she had enjoyed be- 
fore transferring it to Funny Hats. In 
particular, the lease agreements 1) 
contained no relevant limitation on 
Mrs. Disbrow’s use of the residence; 
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2) gave her the right to “peaceably 
and quietly have, hold and enjoy” the 
residence for the term of the lease; 
3) allowed her to alter, decorate, 
change, or add to the residence; and 
4) gave her the right to sublet all or 
a part of the residence, assign the 
lease, and permit any other person 
to use the residence. 

The court then determined that 
there was an implied understand- 
ing and agreement between Mrs. 
Disbrow and Funny Hats as to her 
continued possession and enjoyment 
of the residence after its transfer to 
the partnership. This conclusion was 
based on the facts and circumstances 
surrounding both the transfer itself 
and Mrs. Disbrow’s subsequent use 
of the residence: 1) Mrs. Disbrow 
transferred the residence to Funny 
Hats when she was almost 72 years 
old and in poor health; 2) the transfer 
was made to a partnership that was 
not operated for profit but, instead, 
used only as a conduit for the pay- 
ment of expenses related to the 
residence; 3) any funds that Funny 
Hats did receive (which, for the most 


part, came from Mrs. Disbrow) were 
used to pay indirectly the same types 
of expenses that Mrs. Disbrow had 
paid directly before the transfer; 
and 4) Mrs. Disbrow transferred the 
residence to the partnership on the 
advice of counsel to minimize her 
estate taxes. Thus, it appeared that 
Mrs. Disbrow had understood that 
transferring the residence to, and 
entering into lease agreements with, 
Funny Hats was merely a mecha- 
nism for removing the residence from 
her gross estate while allowing her 
to retain beneficial ownership of it. 

The court also determined that 
Mrs. Disbrow’s relationship to the 
residence following its transfer to the 
partnership was not that of a tenant. 
Mrs. Disbrow was frequently delin- 
quent in paying, or failed to pay, rent. 
Funny Hats never sent her a late 
notice, accelerated her installment 
payments, made a written demand 
for payment, sought her eviction, or 
asked her to post a security deposit. 
Mrs. Disbrow also directly paid the 
taxes and insurance for the resi- 
dence. 


Further, as admitted at trial by a 
partner of Funny Hats, the children 
and their spouses wanted Mrs. Dis- 
brow to continue to use and possess 
the residence as she had before 
its transfer and wanted her to live 
at the residence for as long as she 
could. Although Mrs. Disbrow’s es- 
tate argued that Funny Hats could 
have evicted Mrs. Disbrow from the 
residence at the end of a year by not 
renewing her lease for the next year, 
little weight was given to this argu- 
ment, as the partners of Funny Hats 
were all members of Mrs. Disbrow’s 
immediate family, and the record 
gave the court no reason to find that 
they would have evicted her from the 
residence. 

Finally, the court concluded that 
Mrs. Disbrow did not pay full rental 
value for possession and enjoyment of 
the residence. Her estate argued that 
she shared the residence with others 
and that she was required only to pay 
a portion of the fair rental value of 
the residence. The court, however, 
found no credible evidence establish- 
ing that someone other than Mrs. 
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Disbrow used the residence. There 
was no agreement (other than the 
lease agreements) that governed the 
use of the residence, and the lease 
agreements contained no provision 
permitting any other individual to 
use any part of the residence. The 
court also found inconsistencies 
between the estate’s claim of Mrs. 
Disbrow’s shared usage and the 
manner in which Funny Hats and 
Mrs. Disbrow’s estate reported the 
rental for federal tax purposes. 


Estate of Rosen v. Commissioner 

In June 1974, Lillie Rosen created 
a revocable trust known as the Lil- 
lie Sachar Rosen Investment Trust 
(the “Lillie Investment Trust”). Mrs. 
Rosen acted as trustee until she 
began suffering from dementia and 
Alzheimer’s disease in 1994, at which 
time her two children became succes- 
sor trustees pursuant to the trust’s 
terms. Mrs. Rosen’s daughter, under 
a “springing” power of attorney, also 
became her mother’s attorney-in- 
fact. In 1994, Mrs. Rosen’s son-in-law, 
an attorney, attended a seminar on 
FLPs. Following this seminar, the son- 
in-law contacted Mrs. Rosen’s estate 
planning attorney (Feldman) and 
discussed creating an FLP as a way 
to reduce the value of Mrs. Rosen’s 
estate for estate tax purposes. 

Thereafter, Feldman structured 
the Lillie Rosen Family Limited 
Parifcrship (the LRFLP) and, in 
July 1996, a partnership agreement 
was executed. Mrs. Rosen’s children 
signed as both general partners (her 
son signing in his individual capac- 
ity and her daughter signing in her 
capacity as trustee of a trust she 
created) and as limited partners (in 
their capacities as co-trustees of the 
Lillie Investment Trust). 

As general partners, Mrs. Rosen’s 
son and the trust created by Mrs. 
Rosen’s daughter each received a 
0.5 percent general partnership 
interest (after each contributed ap- 
proximately $12,000 in cash), and 
the Lillie Investment Trust received 
a 99 percent limited partnership 
interest (after it contributed ap- 
proximately $2.4 million in cash and 
marketable securities). Between Oc- 
tober 1996 and January 2000, Mrs. 


Rosen’s daughter, as her mother’s 
attorney-in-fact, gave Mrs. Rosen’s 
descendants (as well as spouses of 
some descendants) a total of ap- 
proximately 65 percent of the limited 
partnership interest in the LRFLP. 
As a result, when Mrs. Rosen died 
in July 2000, the Lillie Investment 
Trust held approximately 35 percent 
of the limited partnership interest in 
the LRFLP, which the partnership 
redeemed following her death. 

The court addressed two issues. 
First, whether the bona fide sale for 
adequate and full consideration ex- 
ception (the bona fide sale exception) 
to §2036(a) applied. Second, whether 
Mrs. Rosen had retained the lifetime 
possession and enjoyment of the as- 
sets transferred to the LRFLP (the 
§2036(a)(1) prong). The court decided 
both issues in favor of the IRS. 

As stated in Bongard v. Commis- 
sioner, 124 T.C. 95 (2005), the bona 
fide sale exception is met when the 
record establishes the existence of 
a legitimate and significant nontax 
reason for the transfer and the trans- 
feror receives partnership interests 
proportionate to the value of the 
property transferred. Because the 
court concluded that the first prong 
of this test was not met, it did not 
discuss the second prong. 

In order to qualify as a “legitimate 
and significant nontax reason” (i.e., 
the first prong of the bona fide sale 
exception), the reason for creating 
the partnership must be “an impor- 
tant one that actually motivated 
the formation of that partnership 
from a business point of view” and 
not a “theoretical justification” for 
its formation.* Based on the facts 
presented, the court determined that 
no such nontax reason existed. 

In reaching this conclusion, the 
court focused on both the LRFLP’s 
formation and operation. First, when 
the LRFLP was formed, its partners 
did not negotiate or set any terms of 
the LRFLP. Feldman never discussed 
the structure and formation of the 
LRFLP with Mrs. Rosen’s children, 
and he never met with or spoke to 
Mrs. Rosen about the partnership 
(at the relevant time underlying the 
formation of the LRFLP, Feldman did 
not know whether Mrs. Rosen was 
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competent, but he did know that her 
health was not good). Feldman also 
determined who would be the initial 
general and limited partners, what 
each initial partner would contrib- 
ute, and which assets Mrs. Rosen 
would contribute. 

There were other facts concerning 
the LRFLP’s formation that were 
also problematic. When the partner- 
ship was formed, Mrs. Rosen was 
88 years old and in failing health, 
and Mrs. Rosen’s daughter (as her 
mother’s attorney-in-fact, co-trustee 
of the Lillie Investment Trust and 
general partner of the LRFLP) stood 
on all sides of the transaction. The 
manner in which the initial capital 
was contributed to the LRFLP also 
raised red flags. While the LRFLP 
agreement was signed on July 31, 
1996, Mrs. Rosen did not make her 
initial contribution until October 
11, 1996, and her children did not 
make their initial contributions 
until October 24 and 30, 1996. In 
addition, the reported contributions 
of assets by Mrs. Rosen’s children 
were de minimis in relation to the 
assets contributed by Mrs. Rosen.* 
Further, Mrs. Rosen’s daughter (as 
her mother’s attorney-in-fact and 
co-trustee of the Lillie Investment 
Trust) transferred substantially all 
of Mrs. Rosen’s assets to the LRFLP 
leaving her with insufficient funds 
to meet her financial obligations. 

Second, the LRFLP did not oper- 
ate as a valid, functioning business. 

'though it did have some economic 
activity consisting of its receipt of 
dividend and interest income, sale 
of a small portion of its portfolio, 
and its reinvestment of the pro- 
ceeds of matured bonds, it was not 
significant enough to characterize 
the LRFLP as a legitimate business 
operation. Moreover, the LRFLP did 
not maintain the books of account 
required by the partnership agree- 
ment, comply with all of the other 
terms of the partnership agreement 
(e.g., no capital contributions were 
made by any of the partners at the 
signing of the LRFLP agreement), 
hold formal or documented meetings 
between the general partners, or op- 
erate the way a bona fide partnership 
would have operated (e.g., while the 
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LRFLP agreement was signed on July 
31, 1996, and a certificate of limited 
partnership was filed five days later, 
the amount of each partner’s contribu- 
tion to the capital of the LRFLP was 
not set until October 11, 1996, at the 
earliest). 

In its defense, Mrs. Rosen’s es- 
tate argued that there were three 
nontax reasons for the formation of 
the LRFLP. The first was to create 
centralized management. The court, 
however, concluded that Mrs. Rosen 
already had centralized manage- 
ment through the Lillie Investment 
Trust, which held almost all of her 
assets and allowed her (or a successor 
trustee) to manage and control those 
assets. The second was to limit Mrs. 
Rosen’s liability. This claim also fell 
on deaf ears because there was no 
evidence that the LRFLP was formed 
with any such intent and applicable 
law appeared to give Mrs. Rosen’s 
creditors the same foreclosure rights 
against the LRFLP vis-a-vis the Lillie 
Investment Trust. The third was to 
facilitate Mrs. Rosen’s gift giving and 


to preserve the value of her gifts. The 
court, however, determined that this 
is not a significant nontax purpose 
that could characterize Mrs. Rosen’s 
transfer of assets to the LRFLP as a 
bona fide sale. 

After concluding that the bona 
fide sale exception did not apply, the 
court then held that Mrs. Rosen had 
retained the lifetime possession and 
enjoyment of the assets transferred 
to the LRFLP. As in Disbrow, the 
court focused on the facts and circum- 
stances surrounding both the transfer 
of assets to the partnership and how 
those assets were subsequently used. 
Here, substantially all of Mrs. Rosen’s 
assets were transferred to the LRFLP 
at a time when she was 88 years old 
and in poor health, pursuant to the 
advice of estate planning counsel. 

Following the transfer, Mrs. Rosen’s 
relationship to her assets also did not 
change. The partnership used the 
assets it received from Mrs. Rosen to 
pay the same types of expenses and 
conduct the same type of gifting Mrs. 
Rosen did before the transfer. Finally, 


the distributions that had been made 
from the LRFLP to Mrs. Rosen were 
held not to be loans because the indi- 
cia that otherwise would have created 
a true debtor-creditor relationship 
was absent. 

The results of the aforementioned 
cases and the other §2036 cases in 
which the IRS was victorious appear 
to indicate that taxpayers who own 
assets in FLPs may be required to 
include the full value of such assets 
in their gross estate when there are 
“bad facts” concerning the formation 
and operation of the FLP. However, 
the reality is that the IRS settles 
many FLP cases with very favorable 
results to the taxpayer. The balance 
of this article discusses what appears 
to be the practical aspects of audited 
FLP cases. 


Family Limited Partnership 
Questionnaire 

As indicated above, a review of the 
court cases, such as the ones discussed 
above, and informal announcements 
from the IRS may give the impression 
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that the IRS is routinely denying and 
litigating all valuation discount cases 
concerning FLPs. In preparation for 
a Florida Real Property, Probate and 
Trust Law Section sponsored CLE 
seminar held in Tampa on October 6, 
2006, two of the authors (David Pratt 
and Trent Kiziah) sent a three-page 
questionnaire regarding FLP audits 
to approximately 350 Florida lawyers 
who presumably have experience in 
estate tax matters.° The questionnaire 
sought information on the lawyers’ 
actual audit experience with the IRS 
on FLP valuation cases. While the 
results of the questionnaire cannot 
be viewed as statistical evidence, the 
results are enlightening. 

Of the 350 e-mails sent, there were 
41 responses, constituting a 12 per- 
cent response rate. The initial ques- 
tion asked was “Have you participated 
in an IRS audit in which the valuation 
of a FLP (or similar entity, such as a 
LLP) has been at issue?” Thirty-four 
percent or roughly one-third of the 
41 respondents answered the ques- 
tion in the negative. Twenty-seven 
respondents answered “yes” to the 
initial question. 

In an abundance of caution, only 
completed audits are reviewed, there- 
by narrowing the number of responses 
to 22. In all 22 completed audit mat- 
ters, the IRS granted a valuation 
discount! Because published opinions 
indicate to the contrary, one should 
not draw the conclusion that the IRS 
always grants discounts. However, 
these 22 responses do support the 
conclusion that the IRS does grant 
valuation discounts for FLP interests 
where appropriate. Furthermore, the 
valuation discounts seem to be rea- 
sonable, as summarized below. 

Of the 22 responses, one respondent 
indicated a discount was granted, but 
did not indicate the amount of the 
discount, leaving only 21 responses 
which are further analyzed. The low- 
est reported discount was 10 percent;*® 
the highest was 55 percent.’ The 
average discount was 29.93 percent 
or roughly 30 percent. The mean dis- 
count was also 30 percent. 

Seven of the 21 discounts (one- 
third) were at 30 percent. While one- 
third of the discounts were 30 percent, 
and while 30 percent represents the 


Some court cases 
and informal 
announcements from 
the IRS may give the 
impression that it is 
routinely denying and 
litigating all valuation 
discount cases 
concerning FLPs. 


mean and the average, one-third of * 
the discounts exceeded 30 percent. Of 
course, on the other hand, one-third of 
the discounts were below 30 percent. 
Only two responses (a 10 percent and 
an 18 percent) were below 20 percent. 
In other words, 90 percent of the 
discounts were 20 percent or higher. 
Two-thirds of the discounts were 30 
percent or higher. 

Of the 21 responses, seven consisted 
solely (100 percent) of real property 
and two consisted 95 percent of real 
property (hereinafter real estate 
FLPs). The percentage discounts for 
the real estate FLPs were 10 percent, 
20 percent, 30 percent, 30 percent, 
30 percent, 30 percent, 30 percent, 
32 percent, and 55 percent. Both the 
lowest discount of 10 percent and 
the highest discount of 55 percent 
occurred in the real estate FLPs. The 
average and the mean discounts for 
these real estate FLPs was 30 percent. 
In only two of the nine cases did the 
discount fall below 30 percent. 

There was one FLP that consisted 
90 percent of marketable securities, 
one FLP that consisted 95 percent of 
marketable securities and seven FLPs 
that consisted solely (100 percent) of 
marketable securities (hereinafter 
marketable securities FLPs). Similar 
to the average and the mean for the 
real estate FLPs, the average and the 
mean for marketable securities FLPs 
was 30 percent. The percentage dis- 
counts for the marketable securities 
FLPs were 18 percent, 20 percent, 25 
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percent, 25 percent, 30 percent, 35 
percent, 35 percent, 39.5 percent, and 
44 percent. In four of the nine cases, 
the discount percentage fell below 
30 percent. A greater share of the 
discounts fell below 30 percent in the 
marketable securities FLPs than the 
real estate FLPs. In only two of the 
nine real estate FLPs, or 22 percent, 
did the discounts exceed 30 percent; 
while in four of the nine marketable 
securities FLPs, or 44 percent, did 
the discounts exceeded 30 percent. In 
other words, it could be argued that 
it is twice as likely that the discount 
will exceed 30 percent if the FLP 
involves stocks and bonds than if the 
FLP consists solely of real property. 
Because that conclusion is incongru- 
ent with our understanding of how the 
IRS and the courts are analyzing the 
FLP cases, however, that conclusion 
is probably not sound. 

Regarding the nine real estate 
FLPs, the length of the FLP did not 
impact the amount of the valuation 
discount. To illustrate, in one case the 
FLP had been in existence for one year 
and a 30 percent valuation discount was 
granted, while a 30 percent discount 
was also granted for the FLP which had 
been in existence for 30 years. 

With respect to the nine market- 
able securities FLPs, in four cases 
the respondents did not answer the 
question as to the length of the part- 
nership. As to the remaining five, the 
responses are as follows: three months 
— 39.5 percent discount; 6 months — 20 
percent discount; 10 months — 18 per- 
cent discount; 10 months — 35 percent 
discount; and 7 years — 25 percent dis- 
count. Interestingly, while it is believed 
that the IRS is denying discounts for 
near death transfers, these actual audit 
results hold to the contrary. 

Twenty respondents answered the 
question of whether there was an 
active business. Of the 20, only four 
active businesses existed. In all four 
cases, the FLP consisted solely of real 
property; the granted discounts were 
30 percent, 30 percent, 32 percent, and 
55 percent. 

In five responses, the FLP con- 
sisted mostly of real property and the 
respondent indicated the business 
was not active; in those cases, the 
discounts were 10 percent, 20 percent, 
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30 percent, 30 percent, and 30 percent. 
It could be said that the inactive real 
estate FLPs saw a slightly lower 
discount than the active real estate 
FLPs. Note, however, there were three 
30 percent discounts in the inactive 
real estate FLPs. None of the market- 
able securities FLPs were considered 
to be active. 

In seven of the 27 cases, or roughly 
22 percent of the cases, bad facts exist- 
ed. In these cases, the discounts were 
18 percent, 20 percent, 20 percent, 
30 percent, 30 percent, 30 percent, 
and 39.5 percent. Note, the average 
discount of 26.78 percent is slightly 
below the 30 percent average discounts 
discussed above. It should also be noted 
that in each of these cases, there were 
also “good” facts that existed. 

In the first case, no partnership 
agreement even existed. The dece- 
dent’s estate and the IRS agreed to 
a fractional interest discount of 20 
percent. Thus, it could be argued that 
this case is not an FLP case. In the 
second case, the partnership docu- 
ments were “not in order” according to 
the respondent and that fact resulted 
in the discount not being as high 
as it could have been. A 30 percent 
valuation discount was nevertheless 
given. In the third case, a 20 percent 
valuation discount was granted even 
though the taxpayer was terminally ill 
when the partnership was formed and 
the taxpayer died six months later. In 
a fourth case, a 30 percent discount 
was given even though the taxpayer 
was terminally ill at formation and 
the FLP loaned money to the estate 
to pay the estate taxes. 

In a fifth case, probably the worst 
“bad facts” case submitted: 100 per- 
cent of the FLP consisted of stocks 
and bonds; only family members 
were partners; no active business 
was involved; 10 months passed be- 
tween formation and the death of the 
senior generation member, who was 
the sole contributor to the FLP; the 
FLP loaned money to the estate to 
pay the estate taxes; and the partners 
never met to discuss the formation of 
the FLP. An 18 percent discount was 
granted. The respondent noted that 
the “amount of discount was affected 
by these factors but principal issue 
was lack of business purpose.” 


In case number six, only family 
members were partners in the FLP, 
which consisted solely of marketable 
securities. The limited partnership 
made a distribution to pay the estate 
taxes, only three months passed from 
the time of the partnership creation 
and time of the taxpayer’s death, and 
no active business was involved. Even 
under all of these bad facts, the LP 
units received a 39.5 percent discount. 
Finally, in case number sevén, the de- 
cedent was elderly when the partner- 
ship was formed and only two years 
passed between formation and the 
taxpayer’s death. On a positive note, 
the partnership operated correctly, 
i.e., meetings held by partners with 
investment advisor and attorney on a 
regular basis. The matter was settled 
at a 30 percent discount. 

One should cautiously approach the 
results of the questionnaire. Because 
they are completed audits, they may 
not reflect the manner in which the 
IRS is currently handling audits. 
The survey did not ask the respon- 
dent to indicate which IRS audit 
office handled the audit. Thus, it is 
impossible to determine if certain 
audit offices grant lower or higher 
discounts than others. No attempt 
was made to verify the accuracy 
of any of the surveys. For privacy 
reasons, the survey did not request 
information on the value of the 
FLP. Thus, it is possible that many 
of the audits involved insignificant 
valuation disputes and the IRS was 
willing to make greater concessions 
than if the FLP had more significant 
value. However, in a few cases, we 
know that the FLP consisted of as- 
sets valued at more than $10 million. 
Lastly, human memory is frail. As 
time passes, the memory combines 
different audit matters and figures 
fluctuate in the mind. With all of 
these limitations in mind, however, 
it is still accurate to say that the 
IRS is routinely granting significant 
valuation discounts for FLPs, even 
in those cases containing numerous 
bad facts. 


Conclusion 

As illustrated by Disbrow and 
Rosen, egregious bad facts will result 
in IRS victory under §2036. Planners 


should use these and the other liti- 
gated §2036 cases as a roadmap they 
do not want to follow when structur- 
ing FLPs. However, when only a few 
bad facts exist, coupled with some 
good facts, it appears, at least based 
on the questionnaire discussed in this 
article, that the IRS is settling some 
FLP cases with discounts favorable to 
the taxpayer.Q 


' David Pratt & Jennifer E. Zakin, Fam- 
ily Limited Partnerships: To Qualify or Not 
to Qualify for the Bona Fide Sale for Full 
and Adequate Consideration Exception 
Under $2036, 79 Fa. B.J. 53 (November 
2005). 

? See Estate of Disbrow v. Commissioner, 
T.C. Memo 2006-34; Estate of Rosen, T.C. 
Memo 2006-115. 

3 Rosen, T.C. Memo 2006-115 at 55. 

* The court even hinted that Mrs. Rosen 
arguably funded the LRFLP by herself, 
given the timing and amount of certain 
cash gifts that she had made to her chil- 
dren. 

5 The questionnaire was sent, via e-mail, 
to Florida board certified tax and wills, 
trusts and estates attorneys and Florida 
fellows of the American College of Trust 
and Estate Counsel. If you want a copy of 
the questionnaire, please send a request, 
via e-mail, to David Pratt at dpratt@pros- 
kauer.com. 

® The 10 percent discount response failed 
to provide sufficient explanation of the 
discount. 

7 In the 55 percent discount response, 
the respondent noted there was a long 
history of internal management struggle 
and that the significant discount is prob- 
ably reflective of this internal management 
dispute. 
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Business LAW 


by Thomas O. Wells and Jordi Guso 


Asset Protection Proofing Your Limited Partnership 
or LLC for the Bankruptcy of a Partner or Member 


octors, entrepreneurs, and 

officers and directors of 

public companies with ex- 

posure to potential, future 
claims of creditors sometimes create 
family limited partnerships and fam- 
ily limited liability companies (collec- 
tively referred to as FLPs) for estate 
planning and wealth preservation 
purposes in order to minimize their 
exposure to claims of potential future 
creditors. Through a combination of 
Florida laws and contractual provi- 
sions, creditors’ rights are limited 
against assets of an FLP, including 
rights to foreclose upon or monetize 
a debtor partner’s interest in an 
FLP. In bankruptcy, however, those 
laws and contractual provisions may 
not be recognized or enforced if the 
partnership or operating agreement 
of the FLP is found not to be an “ex- 
ecutory contract.” 

This article provides lawyers with 
an outline of asset protection benefits 
provided by an FLP, analyzes how a 
bankruptcy proceeding by a partner 
in the FLP affects these protections, 
and suggests language to address 
the issues raised in In re Ehmann 
(Movitz v. Fiesta Investments, LLC), 
310 B.R. 200 (Bank. D. Ariz. 2005). 


Florida Law FLP 
Creditor Protections 

An FLP has two types of credi- 
tors — inside creditors and outside 
creditors. Inside creditor claims arise 
from alleged actions or omissions of 
the FLP. Inside creditors may levy 
against the assets of an FLP, but 
generally cannot levy against the 
individual assets of limited partners 
or members of the FLP. Outside credi- 


tor claims arise from alleged actions 
or omissions by a debtor partner of 
the FLP. This article’s focus is on 
the rights of outside creditors to the 
debtor partner’s interest in the FLP. 

Florida law generally restricts 
the rights of an outside creditor to 
a charging order imposed upon the 
debtor partner’s FLP interest.' In 
contrast, in a general partnership, 
the debtor partner’s interest may be 
judicially foreclosed if a debtor part- 
ner’s interest is subject to a charging 
order. Therefore, practitioners often 
use limited partnerships or limited 
liability companies — and not gen- 
eral partnerships — to protect and 
maintain the integrity of the assets 
of the FLP. Another reason to use 
a limited partnership or a limited 
liability company for an FLP is that 
the parties may contractually re- 
strict the transferability of a debtor 
partner’s interest in the FLP.? Fur- 
ther, an assignee of the FLP interest 
is not allowed to become a new or 
substituted partner, review the books 
and records of the FLP, nor vote asa 
partner in the FLP.’ 


Bankruptcy Law 
Effects on an FLP 

If a debtor partner files bankruptcy, 
both the FLP and the other partners 
of the FLP can be effected. Sections 
541 (property of the estate) and 365 
(executory contracts and unexpired 
leases) of the Bankruptcy Code are 
critical to the analysis. Both of these 
sections expressly restrict or override 
state law and contractual terms. For 
example, §541(c)(1) states: 


[A]n interest of the debtor in property 
becomes property of the estate...notwith- 
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standing any provision in an agreement, 
transfer instrument, or applicable non- 
bankruptcy law — 

(A) that restricts or conditions trans- 
fer of such interest by the debtor; or 

(B) that is conditioned on the insol- 
vency or financial condition of the debtor, 
on the commencement of a case under 
this title...and that effects or gives an 
option to effect a forfeiture, modification, 
or termination of the debtor’s interest in 
property.’ 


Similarly, §365(e)(1) provides in 
pertinent part: 


Notwithstanding a provision in an execu- 
tory contract ...or in applicable law, an ex- 
ecutory contract ... of the debtor may not 
be terminated or modified, and any right 
or obligation under such contract ... may 
not be terminated or modified, at any time 
after the commencement of the case solely 
because of a provision in such contract or 
lease that is conditioned on — 

(A) the insolvency or financial condi- 
tion of the debtor at any time before the 
closing of the case; 

(B) the commencement of a case under 
this title; or 

(C) the appointment of or taking 
possession by a trustee in a case under 
this title or a custodian before such com- 
mencement. 


On the authority of §365(e)(1) that 
ipso facto clauses are unenforceable 
in bankruptcy, some bankruptcy 
courts have essentially “red-penned” 
contractual terms in an underlying 
partnership or operating agreement 
or state law provisions to prevent the 
automatic withdrawal of a debtor 
partner in an FLP or termination 
of the debtor partner’s interest in 
the FLP upon the bankruptcy filing 
of the debtor partner.® Other bank- 
ruptcy courts have interpreted §365 
differently and allowed the state 
law and contractual provisions to 
take effect,® including by looking to 
subsection (c) of §365, which states: 
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The trustee may not assume or assign an 
executory contract or unexpired lease of 
the debtor, whether or not such contract 
or lease prohibits or restricts assignment 
of rights or delegation of duties, if (1)(A) 
applicable law excuses a party, other than 
the debtor, to such contract or lease from 
accepting performance from or rendering 
performance to an entity other than the 
debtor or the debtor in possession, whether 
or not such contract or lease prohibits or re- 
stricts assignment of rights or delegation of 
duties; and (B) such party does not consent 
to such assumption or assignment. 

Additionally, a few bankruptcy 
courts have found that a partnership 
agreement is an executory contract,’ 
while other courts have concluded 
that a partnership agreement is not 
an executory contract.® 

On top of this analysis, bankruptcy 
courts also consider the effect of 
§541. A recent case that brings the 
analysis under both §§541 and 365 to 
the forefront is Ehmann.In Ehmann, 
the court analyzed the duties owed 
by a bankrupt member to the LLC 
to determine whether the operat- 
ing agreement was an executory 
contract. The court concluded that 
such duties must be so material that 
if the member did not perform such 
duties, the LLC would owe no further 
obligations to that member.’ 

For example, the purpose in 
creating the LLC in Ehmann was 
to remove assets from the parents’ 
estates for estate tax purposes and to 
accumulate investments for the ben- 
efit of their children after the death 
of the parents. The bankrupt mem- 
ber was not a manager. The “Rights 
and Obligations of Members” in the 
operating agreement did not impose 
any obligations upon the bankrupt 
member.” The only provision in the 
operating agreement imposing an ob- 
ligation on the nonmanaging bank- 
rupt member was the agreement 
by such member not to voluntarily 
withdraw from the LLC as a member. 
The Ehmann court determined that 
an agreement to refrain from acting 
is not sufficient to create an execu- 
tory contract.'' The Ehmann court 
found that the operating agreement’s 
duty not to withdraw did not create 
an executory contract because such 
duty was tantamount to an option by 
a member to withdraw and receive 
$1 in payment for his membership 
interest with the remaining portion 


and records of the FLP or vote as a 
partner or member of the FLP. The 
key asset protection features of an 
FLP are sterilized if the partnership 
or operating agreement of the FLP 
is not an executory contract. 

If the FLP’s partnership or op- 
erating agreement is an executory 
contract, the bankruptcy trustee’s 
rights to the interest in the FLP are 
governed by the general provisions of 
11 US.C. §§365(c) and Although 
there is some judicial ambiguity, 
§§365(c)(1) and 365(e)(2) allow for 
the enforcement of state and contract 
law restrictions upon a bankruptcy 
trustee’s rights to a bankrupt part- 
ner’s interest in the FLP. In other 
words, practitioners want the FLP 
partnership or operating agreement 
to constitute an executory contract so 
that their asset protection terms will 
likely be respected in the bankruptcy 
of one of its partners. 


of such membership interest being 
retained by the LLC as liquidated 
damages. 

If the FLP’s partnership or op- 
erating agreement is not an execu- 
tory contract, the bankrupt trustee’s 
rights to the interest in the FLP 
are governed by the general provi- 
sions of 11 U.S.C. §541(c)." Section 
541(c)(1) provides that an interest of 
the debtor becomes property of the 
bankruptcy estate notwithstanding 
any agreement or applicable law that 
would otherwise restrict or condi- 
tion transfer of such interest by the 
debtor. All limitations in the FLP’s 
partnership or operating agreement 
and all provisions of Florida law that 
restrict or condition the transfer of 
a debtor partner’s interest in the 
FLP are inapplicable pursuant to 
§541(c)(1). Accordingly, the bank- 
ruptcy trustee has all of the rights 
and powers with respect to the FLP 
that the debtor partner held as of 
the filing of bankruptcy and is not 
limited solely to a charging order 
or prohibited to review the books 


“Ehmannizing” the 
Partnership Agreement 
The Ehmann court focused on the 
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following duties by nonmanaging 
members and provisions of the FLP 
partnership or operating agreement 
to cause it not to be an executory 
contract: a) the purpose of the FLP; 
b) the requirement of members to 
make future capital contributions; 
c) the requirement for members to 
be involved in the management of 
the FLP; and d) the imposition of 
fiduciary duties upon the members. 
In order to “Ehmannize” the FLP 
partnership or operating agreement, 
the authors suggest that operating 
and partnership agreements include 
the following provisions: 

e A provision setting forth the 
business purpose of the partnership 
so that the bankruptcy court will not 
frustrate such purpose and adversely 
affect the rights of the nonbankrupt 
partners or members by disregard- 
ing the partnership or operating 
agreement and state partnership or 
limited liability company laws. 

e A statement that the parties de- 
sire and agree that the partnership 
agreement constitute an executory 


contract under 11 U.S.C. §365 with a 
summary of each duty imposed upon 
a partner to create the executory 
contract. 

e A duty to make future capital 
contributions by each partner to the 
partnership. 

e An obligation for each partner to 
comply with certain fiduciary duties 
owed to the other partners and the 
partnership. 

e An obligation that each partner 
be involved in the management of 
the partnership and attend regular 
partnership meetings. 


Summary 

Cases such as In re Ehmann and 
Sampson v. Prokopf (In re Smith), 
185 B.R. 285, 292-293 (Bankr. S.D. 
Tll. 1995), hold that if the partner- 
ship or operating agreement is not 
an executory contract under federal 
bankruptcy law, then the asset pro- 
tection features generally applicable 
to a bankrupt partner or member’s 
interest in the FLP under state 
and contract law will not apply to 


the bankrupt partner or member’s 
bankruptcy trustee. In order to 
ensure that the FLP partnership or 
operating agreement is an executory 
contract and that such asset protec- 
tion features continue to apply in a 
bankrupt partner or member’s bank- 
ruptcy, certain obligations need to be 
imposed upon such bankrupt partner 
or member and incorporated into the 
FLP partnership or operating agree- 
ment. These obligations include the 
duty to make future capital calls and 
to be involved in the future manage- 
ment of the FLP.Q 


1 See Fia. Star. §§608.433(4) (limited 
liability company), 620.1703 (limited 
partnership), and 620.8504 (general part- 
nership). See also Asset Protection in 
the Partnership Context: What’s All the 
Hoopla?, 68 Fa. B.J. 43 (Feb. 1994), for 
a summary of judicial and statutory case 
law addressing asset protection provided 
by an FLP. 

2 See Star. §§620.1702(6) (limited 
partnership) and 608.482 (limited liabil- 
ity company). 

3 See Fia. Stat. §§608.433(1) and 
608.432(2)(a) (limited liability company), 
620.1702(1)(c) (limited partnership), and 
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620.8503(1)(c) (general partnership). 

411 US.C. §541(c). 

5 See Summit Invest. and Dev. Corp. v. 
Leroux, 69 F.3d 608, 614 (1st Cir. 1995) 
(§365(e)(1) exempts the ipso facto provi- 
sion included in the partnership agree- 
ment); and Weaver v. Nizny (In re Nizny), 
175 B.R. 934, 939 (Bankr. S.D. Ohio 1994) 
(upon filing of a partner’s Ch. 11 petition 
in reorganization, §365(e)(1) prevents the 
ipso facto dissolution of the partnership 
under state law). See also Bankruptcy 
Reform Act of 1994, Pub. L. No. 103-394, 
108 Stat. 4106 (1994) (recommendations of 
the National Bankruptcy Commission). 

® Certain courts have held that the ipso 
facto provision is not applicable to a part- 
nership agreement that is an executory 
contract pursuant to 11 U.S.C. §365(e)(1) 
and the bankruptcy trustee cannot dis- 
regard dissolution provisions tied to the 
bankruptcy filing of a partner. See In re 
Sunset Developers, 69 B.R. 710, 712-713 
(Bankr. D. Idaho 1987) (§365(c) prevented 
§365(e) from applying to a partnership 
agreement); Finkelstein v. Security Proper- 
ties, Inc., 888 P.2d 161 (Wash. App. 1995) 
(§365(e)(2) clarifies Congress’ intention 
to prevent only private contracts from 
counteracting the Bankruptcy Code, not 
to prevent state law, such as partnership 
law, from determining the status of a 
partnership); and Jn re Helms, 10 B.R. 817, 
821-822 (Bankr. D. Colo. 1981) (holding 
that limited partnership dissolved on the 
day of the general partner’s bankruptcy 
filing because under §365(c), executory 
limited partnership agreements cannot 
be assumed by a debtor-in-possession 
without the consent of all of the limited 
partners). 

7 Sampson v. Prokopf (In re Smith), 185 
B.R. 285, 292-293 (Bankr. S.D. Ill. 1995) 
(stating that a majority of courts that have 
found limited partnership agreements 
to be executory contracts “have either 
accepted the executory contract charac- 
terization summarily or have dealt with 
limited partnership agreements under 
which the limited partner has continuing 
financial obligations to the partnership); 
Calvin v. Siegel (In re Siegel), 190 B.R. 
639, 643 (Bankr. D. Ariz. 1996); and In 
re Sunset Developers, 69 B.R. at 712 (in 
which an obligation to contribute capital 
to the partnership by the debtor partner 
creates an executory contract); Summit 
Invest. and Dev. Corp. v. Leroux, 69 F.3d at 
614 (executory contracts apply to general 
partner debtors who have duties and obli- 
gations to the limited partnership); Broy- 
hill v. DeLuca (In re DeLuca), 194 B.R. 65 
(Bankr. E.D. Va. 1996) (executory contracts 
apply to debtors who were managers of a 
limited liability company with ongoing du- 
ties and responsibilities. Because debtors’ 
personal identity and participation were 
material to the development project, 11 
US.C. §365(e)(2) exception applies); In re 
Daugherty Constr., Inc., 188 B.R. 607, 612 
(Bankr. D. Neb. 1995) (operating agree- 
ments are executory contracts because 
there are material unperformed and con- 
tinuing obligations among the members, 
including participation in management 


Certain obligations 
need to be imposed 
upon such bankrupt 
partner or member 
and incorporated into 
the FLP partnership 
or operating 
agreement. 


and contribution of capital). 

8 Movitz v. Fiesta Investments, LLC (In 
re Ehmann), 319 B.R. 200 (Bankr. D. Ariz. 
2005); In re Smith, 185 B.R. at 291-295 
(limited partnership agreement was not 
an executory contract as to a limited part- 
ner/debtor who had no material obligations 
to perform; the Ch. 7 trustee steps into 
the shoes of the debtor and may exercise 
debtor’s right to dissolve the partnership); 
In re Garrison-Ashburn, L.C., 253 B.R. 700, 
708-709 (Bankr. E.D.Va. 2000) (there is 
no executory contract and 11 U.S.C. §365 
does not apply to an operating agreement 
that imposes no duties or responsibilities 
on its members, but merely provides for 
the structure of the management of the 
entity). 

° In re Ehmann, 310 B.R. at 204. 

10 The “Rights and Obligations of Mem- 
bers” in the operating agreement: 1) limit- 
ed a member’s liability for the LLC’s debts; 
2) granted the member the right to obtain 
a list of the other members; 3) granted the 
member the right to approve, by majority 
vote, the sale, exchange, or other disposi- 
tion of all or substantially all of the assets 
on the LLC; 4) granted the member rights 
to inspect and copy LLC documents; 5) 
granted the member the same priority as 
to return of capital contributions or profits 
and losses; and 6) granted the permissible 
transferee of a member’s interest the right 
to require the LLC to adjust the basis of 
the LLC’s property and the capital account 
of the affected member. 

1 See In re Helms, 10 B.R. at 706, which 
reformulated the executory contract test 
following the 1984 legislative changes to 
11 US.C. §365(n) to provide that the test 
focuses only on affirmative performance or 
obligations. 

2 In re Ehmann, 310 B.R. at 206. 

13-11 U.S.C. §365(e)(2) is as follows: 
“Paragraph (1) of this subsection [which 
provides that ipso facto provisions are 
not enforceable] does not apply to an 
executory contract or unexpired lease of 
the debtor, whether or not such contract 
or lease prohibits or restricts assignment 
of rights or delegation of duties, if (A)(i) 
applicable law excuses a party, other than 
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the debtor, to such contract or lease from 
accepting performance from or rendering 
performance to the trustee or to an as- 
signee of such contract or lease, whether 
or not such contract or lease prohibits or 
restricts assignment of rights or delega- 
tion of duties; and (ii) such party does not 
consent to such assumption or assignment; 
or (B) such contract is a contract to make 
a loan, or extend other debt financing or 
financial accommodations, to or for the 
benefit of the debtor, or to issue a security 
of the debtor.” 

4 The judicial ambiguity is whether 
§365(e)(1) (providing that ipso facto provi- 
sions are unenforceable) or §§365(c)(1) and 
356(e)(2) controls the rights of the bank- 
rupt partner’s interest in a partnership 
agreement that is an executory contre-t. 
For contrasting holdings, compare In ;e 
Corky Foods Corp., 85 B.R. 903 (Bankr. 
S.D. Fla. 1998) (Florida partnership law 
dissolving a limited partnership upon the 
bankruptcy filing of a general partner is 
disregarded under §365(e)(1)); Summit 
Invest. and Dev. Corp. v. Leroux, 69 F.3d at 
614; In re Siegel, 190 B.R. at 646; and In re 
Ninzy, 175 B.R. at 939; and In re Cardinal 
Indus., Inc., 116 B.R. 964, 981-82 (Bankr. 
S.D. Ohio 1990); with In re Sunset Develop- 
ers, 69 B.R. at 713 (§365(e) does not apply 
to partnership agreement and the debtor- 
in-possession is not entitled to assign or 
assume the partnership contract); Skeen 
v. Harms (In re Harms), 10 B.R. 817, 821 
(Bankr. D. Colo. 1981) (the trustee cannot 
assume the position of general partner 
of a limited partnership since he or she 
is not the person with whom the limited 
partners contracted. Thus, the partnership 
dissolved when the trustee was appointed); 
and In re Morgan Sangamon Partnership, 
269 B.R. 652, 654 (Bankr. N.D. Ill. 2001) 
(reasoning that the Uniform Partnership 
Act general partner cannot be compelled, 
without consent, to accept a new partner 
and, therefore, ipso facto clause in the 
partnership agreement is enforceable). 


Thomas O. Wells is a shareholder in 
the wealth preservation and tax planning 
group with the Miami office of Berger Sing- 
erman, P.A. Mr. Wells is board certified by 
The Florida Bar in tax law. He obtained his 
J.D. from the University of South Carolina 
School of Law and his LL.M. in taxation 
from the graduate tax program at the Uni- 
versity of Florida College of Law. 

Jordi Guso is a shareholder in the 
business reorganization team with the 
Miami office of Berger Singerman, PA. 
He obtained his J.D. from the University 
of Miami School of Law. 
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of the Business Law Section, Diane Noller 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by Harry M. Hipler 


Economic Redevelopment of Small-city Downtowns: 
Options and Considerations for the Practitioner 


owntowns play an impor- 

tant part in the strength 

of most cities in the US. 

From its inception, the 
downtown has served as the gath- 
ering place for processions and 
celebrations of community events. 
Downtown epitomizes the heart and 
soul of most cities.' For the past 20 
years, there has been a rebirth in 
small cities and their downtowns. 
These areas are considered to be 
nonprimary and noncentral cities lo- 
cated within metropolitan areas with 
populations between 15,000 and 
110,000. Many small-city downtowns 
have experienced increases in the 
number of households in downtown 
and commercial businesses, in spite 
of zoning laws that have encouraged 
suburban sprawl. The fact that many 
downtowns have experienced such 
growth and development demon- 
strates a commitment to create a 
vibrant place to live and work in an 
urban environment.’ 

This article discusses alternatives 
and methods that can be used by 
real estate attorneys, developers, 
and planners to enhance a small-city 
downtown while representing their 
respective public or private sector 
client in developing an economic 
revitalization plan. 


Economic Development in 
Small-city Downtowns in the 
Latter Half of the 20th Century 
Small-city downtowns across the 
U.S. have been swamped with eco- 
nomic development problems since 
the 1950s. Encouraged by the pas- 
sage of the Interstate Highway Act 
of 1956, development friendly tax 
policies, municipal desire for rev- 
enue-generating commercial prop- 


Part 1 


erty, and growth of such discount 
superstores as Wal-Mart and Target, 
commercial real estate development 
has substantially increased in recent 
years. The new commercial space, 
which came in the form of shopping 
centers, discount superstores, and 
shopping malls, transferred sales 
and jobs from downtown cities to 
another retail area: the strip. The 
strip took sales away from downtown 
and caused its businesses to move to 
the suburbs or go out of business. 

With fewer businesses, downtown 
became poorly maintained and run- 
down. Retailing, professional offices 
(i.e., medical, legal, financial), movie 
theaters, hotels, and government ac- 
tivities in facilities such as libraries, 
post offices, and city halls were once 
dominant forces in downtown cities, 
but the movement of these entities 
to the suburbs made downtowns 
less desirable places to experience. 
As such, the centrality of functions 
that used to be offered by downtowns 
became less important and a vicious 
cycle arose in which remaining 
businesses were forced to close or 
relocate elsewhere as the number 
of downtown visitors declined. The 
image of downtown as an outmoded 
place with vacant storefronts, poorly 
maintained buildings and sidewalks, 
and empty streets began to stick in 
the minds of many individuals as 
the city’s tax base decreased and 
development slowed.* 

These forces and interrelated 
problems that added to the decline 
of downtowns help to explain the 
dilemmas facing current small-city 
downtowns — difficulty in appealing 
to and drawing new development.* 
Factors that contributed to the 
decline of downtowns include their 


small size and small market area 
demands; a sense of a “malaise” due 
to the perception that large- and 
medium-sized city downtowns with 
their larger workforces, market 
areas, and attractions have better 
available options to make down- 
towns more exciting; the difficulty 
in attracting people to small-city 
downtowns on weekends and eve- 
nings while large-city downtown 
counterparts often attract an active 
nightlife; and emerging competition 
from discount stores and suburban 
malls outside downtown —Wal-Mart, 
Target, Kmart, and regional shop- 
ping malls on the edge of the city. 
Additionally, the fear of an economic 
disaster caused by underused retail 
space — a “white elephant” — can 
destroy any simulation of vital street 
life in the immediate area in a small- 
city downtown.° 


Revitalization Strategies for 
Small-city Downtowns 

Since the late 1980s, small cities 
have implemented a large number of 
strategies to economically revitalize 
downtowns. These strategies com- 
monly relate to urban design and 
land use, and in most cases they 
are also integrated with financial 
and promotional methods to attract 
people and enhance economic devel- 
opment. These strategies cannot be 
used in isolation, but rather they 
must be used in tandem. The strat- 
egies have attempted to redevelop 
downtowns as a multifunctional 
place that make the downtown expe- 
rience distinctive and unique by com- 
bining retail, office, and residential 
features in the same district, not just 
maintaining commercial businesses 
to accommodate the daily business 
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environment and their employees.°® 
Strategies to revitalize a small-city 
downtown include: 

1) Make downtown more pedestri- 
an friendly — In a sustainable small- 
city downtown, pedestrians prefer to 
walk. An emphasis on sensory experi- 
ences should include public art, active 
storefronts, attractive landscaping, 
wide red brick sidewalks, decorative 
artistic benches, cafes and outdoor 
dining tables, sidewalk merchandise 
displays, and signs. 

2) Historic preservation of struc- 
tures should establish the city’s 
unique identity — Nearly all cities 
have historic structures that need 
protection so they remain remind- 
ers of past time periods, events, and 
persons. They provide important 


~ examples of architectural styles of 


past area landmarks, unique and 
irreplaceable assets of the city, and 
its neighborhoods. They also provide 
present and future generations with 
examples of physical surroundings 
from the past and enhance property 
values, stabilize neighborhoods, and 
increase economic and financial ben- 
efits to the city and its inhabitants. 

3) Waterfront development — A 
city waterfront can provide greater 
visual and physical access to the city. 
Encouraging pedestrian access to the 
waterfront — whether it be adjacent 
or disconnected from the downtown 
— should require construction proj- 
ects, programs, and operations to 
achieve compatibility between the 
city land uses and the waterfront. 
There should be a mixing of land uses 
upon which waterfront-dependent 
and water-related property rely. 

4) Office development — The office 
sector is a critical component in the 
sustainability of downtowns and is 
one way to attract economic develop- 
ment in a small city. Offices support 
downtown economic revitalization 
as feeders and office personnel, and 
their visitors use downtown hotels, 
shops, restaurants, and stores. This 
sector also reaches out to young, 
well-educated professionals. Richard 
Florida, in The Rise of the Creative 
Class,’ has argued that the “creative 
class” — self-motivated and creative 
people who are venture capitalists 
and entrepreneurs, including pro- 


fessions such as artists, musicians, 
scientists, teachers, doctors, and 
lawyers — will have a huge economic 
and social impact on work, leisure, 
community, and everyday life in 
our cities. Another result of office 
development use is to increase down- 
town mixed use, so that retail and 
residential uses can be included in 
the same structure. Such mixed use 
can include upper-story residential 
places to live and lower-story retail 
and office space establishments to 
attract commerce. 

5) Special pedestrian-oriented 
festival market places and activities 
— These activities can help to attract 
large numbers of visitors, many of 
whom come from outside the city. 
Public and private entities must 
partner and promote diverse, pe- 
destrian-oriented activities, includ- 
ing jazz groups, mimes, art shows, 
bric-a-brac and fruit and vegetable 
markets, pop groups, concerts, street 
theater, cultural fairs, and dancing. 

6) Transportation enhancement 
mechanisms are critical to economic 
development of downtown — Offer- 
ing trams and shuttle buses should 
help pedestrians get around without 
automobiles. Traffic engineering 
techniques, such as signalization, 
turn lanes, and one-way streets, 
can be used to move traffic more 
smoothly. For most Americans, the 
automobile is the dominant way of 
transport. Trying to improve the flow 
of traffic on existing busy roads must 
be a major goal of small downtowns, 
as accommodating the automobile 
while remaining friendly to pedes- 
trians and transit users is necessary 
to attract large numbers. Offering 
alternative means of transportation 
— tram, shuttle bus, trolley, bicycle, 
walking — can help pedestrians 
enjoy the downtown experience and 
forget that they are getting enjoyable 
exercise. Bicycle lanes are an effective 
and inexpensive manner to turn au- 
tomobile-dominated streets into more 
public space, which is more in line 
with today’s transportation needs 
and efforts to reduce congestion. 

7) Multifunctional downtowns 
— It is best to have the widest va- 
riety of functions and activities in a 
downtown. Housing, working, shop- 
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ping, culture, entertainment, govern- 
ment, and tourist attractions should 
exist to attract a large number and 
variety of users at different times of 
the day, night, and week. Mixed-use 
development must be part of a suc- 
cessful downtown. 

A practitioner can use these strat- 
egies to help redevelop a small-city 
downtown and develop a downtown 
vision. Each community has unique, 
distinctive assets as its identity and 
vision for downtown economic rede- 
velopment. Ifa city is historic, like St. 
Augustine, then it can emphasize its 
historic nature. It might be the pres- 
ervation of a cultural heritage like the 
Amish in Pennsylvania. A city might 
have preserved historic structures 
from a different time period that can 
provide a central focus of its past, 
like Fernandina Beach. It might be a 
history of antique stores, like Mount 
Dora and Dania Beach. For many 
smaller towns, the preservation of a 
small town environment might be the 
primary theme to economically rede- 
velop its downtown. The vision needs 
support from strong private/public 
partnership because the private sec- 
tor is critical to the success of any 
small-city downtown. 


Comprehensive Land Use 
Plan and Regulations 

Florida has a comprehensive land 
use planning and land development 
regulatory system. Local govern- 
ments are responsible for preparing 
comprehensive plans that, among 
other things, guide the use of land, 
water, and resources. These local 
plans are required to be consistent 
with the State Comprehensive Plan 
and FS. Ch. 187, state administra- 
tive regulations, regional policy 
plans, and the planning council’s 
countywide plan. Local comprehen- 
sive plans are updated annually and 
undergo a formal evaluation and 
appraisal process every seven years. 
Proposed amendments to plans are 
normally considered twice a year and 
may be initiated by local government 
officials or by a property owner.® 

The land use element of a compre- 
hensive plan acts as a backbone for 
the future development of a city, and 
contains a planned program to direct 
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all physical development within a 
municipality. The plan defines and 
secures future land uses and their 
locations; recognizes and accommo- 
dates the aspects of timing, cost, and 
current development trends into fu- 
ture land uses; maximizes economic 
benefits for the community in the 
future; and maintains consistency 
throughout the comprehensive plan 
to promote an economically sound, 
balanced quality of life for the com- 
munity. Goals include the promotion 
of orderly growth, development, and 
placement of land uses to encourage 
a mix of land uses to promote a high 
quality of life for residents now and 
in the future. In addition, orderly 
growth and development must be 
sensitive to the natural environ- 
ment and minimize any threat to 
the health, safety, and welfare of the 
community and its residents.’ 

To actively guide economic re- 
vitalization, cities can create a 
community redevelopment agency 
(CRA). F.S. Ch. 163, part III (2005) 
provides a mechanism for economic 
development of Florida’s communi- 
ties, including downtown central 
business districts, by the creation 
of community redevelopment agen- 
cies and plans to eliminate blighted 
areas."’ Florida law defines “blighted 
areas” as an area in which there 
are deteriorated and deteriorating 
structures that lead to economic dis- 
tress.'! Blight has been very broadly 
defined in Florida, and under the 
U.S. Supreme Court’s decision in 
Kelo v. Town of New London, __U.S. 
__, 125 S. Ct. 2655; 162 L. Ed. 2d 
439 (2005),'* eminent domain can 
be used to economically revitalize a 
city by eliminating blighted areas. 
Kelo held that when a local govern- 
ment, as part of a comprehensive 
economic plan of development, con- 
demns private property to transfer 
it to another private party solely to 
enhance the local government’s tax 
base and hopefully to provide jobs, 
such governmental action is a public 
purpose that is allowable under the 
US. Constitution." 

Economic development is not stat- 
utorily defined, although the Florida 
Statutes suggest that economic 
development should be encouraged 


to promote economic opportunity, 
retention and expansion of existing 
businesses, the recruitment of new 
businesses to encourage growth in 
areas experiencing insufficient eco- 
nomic growth, tourism, industrial 
development, home construction, 
creation infrastructure, and job 
creation and retention.’ Downtown 
economic development is important 
to a community because it enhances 
the social, political, physical, and 
economic values of the traditional 
central business district of its com- 
munity. The goal is to expand and 
improve the livability and sustain- 
ability of the entire community by 
attracting employment, shopping, 
recreation, and social activities. 
Any successful downtown economic 
revitalization plan must be carefully 
organized, have long-term financial 
commitments, and receive coopera- 
tion from property owners, business 
owners, local government officials, 
and residents of the community.” Q 


A. Burayipi, DowNTowNns: 
REVITALIZING THE CENTERS OF SMALL URBAN 
Communities (Routledge 2001); Suzanne 
G. Dane, Main Street Success Stories 
(1st ed. 1997); Kent A. Robertson, Can 
Small-city Downtowns Remain Viable?: 
A National Study of Development Issues 
and Strategies, 65 J. AMERICAN PLANNING 
AssociATIon 270 (Summer 1999); RicHarp V. 
FRANCAVIGLIA, Main Street Revisirep: Time, 
SPACE, AND IMAGE BUILDING IN SMALL-TOWN 
America (University of Iowa Press 1996). 

*Id.; Beth Siegel and Andy Wax- 
man, Third-tier Cities: Adjusting to the 
New Economy, Reviews or Economic 
DEVELOPMENT LITERATURE AND PRACTICE 
(June 2001), available at www.eda. 
gov/ImageCache/EDAPublic/documents/ 
pdfdocs/1g3lr_5f8_5fsiegel_2epdf/v1/ 
1g3lr_5f8_5fsiegel.pdf. It is estimated 
that the U.S. has approximately 20,000 
cities. Of those cities, approximately 360 
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and 50,000; and approximately 17,000 cit- 
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Lovely, T. Rowley, and D. Freshwater, The 
Morphing of Main Street USA: The Future 
of America’s Heartland Cities and The New 
Cities Principles, New Cities Foundation 
(2001), available at www.klc.org/u_publica- 
tions/NewCitiesSynthesis. pdf. 

9d. 

4 See note 1. 

5 G. Ferguson, Characteristics of Suc- 
cessful Downtowns: Shared Attributes of 
Outstanding Small & Mid-Sized Down- 
towns, Ithaca Downtown Partnership 
(2005), available at www.nypf.org/docu- 
ments/greatdowntowns.doc; G. Fergu- 
son, Downtown. Does It Matter?, Ithaca 
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Downtown Partnership (2004), available 
at www.communityfoundationoftc.org/li- 
brary/documents/12-21-0O4DOWNTOWN- 
FINALEXSUM.pdf; Robert E. Lang, 
Office Sprawl: The Evolving Geography 
of Business, The Brookings Institution 
Center on Urban & Metropolitan Policy 
(October 2000), available at www.brook- 
ings.edu/es/urban/officesprawl/lang. 
pdf; B. Katz & B. Bernstein, The New 
Metropolitan Agenda: Connecting Cit- 
ies & Suburbs, 16 Tue Brooxincs Rev. 4 
(1998); Kent A. Robertson, Can Small-city 
Downtowns Remain Viable?: A National 
Study of Development Issues and Strate- 
gies, 65 J. AMERICAN PLANNING ASSOCIATION 
270 (Summer 1999). 

5 See notes 1 and 5. 

7 RICHARD FLorIDA, THE RISE OF THE CRE- 
ATIVE Ciass: AND How It’s TRANSFORMING 
Work, LEISURE, COMMUNITY, AND EVERYDAY 
Lire (Perseus Books Group 2002). 

8 Fra. Star. §§187.201 (5)(16)(17)(18)(1 
9)(20)(22)(24)(25) (2005). 

® Id. Although there is no fixed defini- 
tion of what constitutes “sustainable 
development,” urban identity, economic 
development, community life, safety, and 
environment, among other things, help 
to achieve a high level of quality of life 
and are at least implicitly provided for 
in these statutes. Credit for originating 
the sustainable development concept may 
be attributable to many different sources. 
One of the most important sources is the 
1987 report of the World Commission on 
Environment and Development (WCED 
1987), which is referred to as the Brundt- 
land Commission’s report, Our Common 
Future: From One Earth to One World. This 
report called for concepts of development 
that advanced the material wishes of the 
present generation without stopping future 
generations from having the resources 
required to meet their needs and wants. 
(World Commission on Environmental De- 
velopment 1987). The State Comprehensive 
Plan follows this viewpoint. 

10 See Fia. Stat. Ch. 163, (2005). 

Fra. Srar. §163.340 (8) (2005). 

To say the least, the U.S. Supreme 
Court decision in Kelo was unpopular. 
For a number of legislative reactions 
to the decision see Alan Weinstein, Kelo 
and Counting: The U.S. Supreme Court 
Invited the States to Change Their Emi- 
nent Domain Laws. Now It’s Happening, 
PLANNING 24 (June 2006). 

13 Td. 

4 See Fia. Stat. Ch. 163, 187 (2005). 

Fra. Star. §§163.340 (8)(9)(10) (2005); 
§§163.355, 163.356, 163.360, 163.362 
(2005). 


Harry M. Hipler is a sole practitio- 
ner in Dania Beach and practices in the 
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commercial litigation. He received his 
J.D. in 1975 and an LL.M. in taxation in 
1981. 
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of the City, County and Local Government 
Law Section, Mary Helen Campbell, chair, 
and Jewel W. Cole, editor. 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by Barry A. Nelson 


Rasmussen Court Allows Both Spouses $125,000 


Exemptions and Protects Appreciation Within 
1,215 Days of Bankruptcy 


ince the enactment of 

the Bankruptcy Abuse 

Prevention and Consumer 

Protection Act of 2005 
(BAPCPA), courts have interpreted 
the limitations that BAPCPA placed 
on homestead protection. With the 
exception of the Bankruptcy Court 
for the Arizona District,' the courts 
have uniformly held that, even for 
residents of states that have chosen 
to “opt out” of the federal bankruptcy 
exemptions, debtors may not exempt 
any amount of homestead property 
exceeding $125,000 in value if 
the property was acquired by the 
debtor during the 1,215-day period 
preceding the date the bankruptcy 
petition was filed.” 

On September 8, 2006, in In re 
Rasmussen, 2006 Bankr. LEXIS 2176 
(Bankr. M.D. Fla. 2006), the Bank- 
ruptcy Court for the Middle District 
of Florida followed the line of cases 
holding that the $125,000 exemp- 
tion applies in Florida. Rasmussen, 
however, addressed three additional 
issues: 1) Do a husband and wife 
each benefit from the $125,000 ex- 
emption; 2) is equity derived solely 
from post-purchase appreciation of 
the homestead an interest that was 
acquired by the debtor during the 
1,215-day prefiling period® if the 
homestead was acquired less than 
1,215 days before the bankruptcy 
petition was filed; and 3) is equity 
in the homestead attributable to 
exempt assets used by a debtor to 
acquire a new homestead within 
the 1,215-day prefiling period, other 
than equity proceeds from the sale of 
a prior homestead within the same 
state, protected?‘ 


Facts 

The debtors in Rasmussen, who 
were husband and wife, bought their 
homestead in 2002 for approximately 
$350,000. Of the purchase price, 
$35,000 was rolled over from the 
husband’s previous homestead, and 
most of the remainder was from 
bank financing. Before the 1,215- 
day prepetition period had run, the 
debtors filed their Ch. 7 petitions. As 
of the petition date, the homestead 
had appreciated to $750,000 and 
the debts secured by the homestead 
totaled $575,000. 


“Stacking” the Exemption 

The court in Rasmussen addressed 
whether the $125,000 exemption 
should be stacked for a husband 
and wife who are co-filers in a 
bankruptcy proceeding. The court 
reviewed Florida law and concluded 
that each debtor is separately en- 
titled to the constitutional exemp- 
tions, even if the property is jointly 
owned. The court also relied on 
current bankruptcy law, including 
§§522(m) and 522(p) of BAPCPA, to 
support its conclusion that spouses 
filing a joint bankruptcy proceeding 
should be able to stack their respec- 
tive $125,000 exemptions. 

Qualifying its “stacking” deci- 
sion, however, the court stated that 
§522(m) of BAPCPA would not create 
rights that did not otherwise exist 
in state statutes. The court cited an 
Alabama law, which limits the home- 
stead exemption to a single $2,000 
for joint debtors, as an example of a 
state where debtors would not be able 
to utilize the “stacking” provisions of 
§522(m) because of state law limita- 


tions. The court noted that Florida’s 
unlimited homestead exemption does 
not contain any specific limitations 
on the right of either spouse to claim 
the homestead exemption. Based on 
its analysis of the Florida homestead 
laws and BAPCPA §522(m), the court 
concluded that in Florida, joint debt- 
ors should be able to “stack” their 
exemptions for a total of $250,000. 
Presumably, the court’s rationale 
would also be applicable in states 
like Florida that do not specifically 
limit the homestead exemption in 
the case of joint owners. 


Can Creditors Reach 
Homestead Appreciation 
Earned During the 1,215-day 
Prefiling Period? 

The bankruptcy trustee in Ras- 
mussen contended the interest in 
homestead that the debtor acquired 
during the 1,215-day prefiling period 
included post-acquisition apprecia- 
tion. In ruling against the bank- 
ruptcy trustee, the court relied on 
BAPCPA §522 (p)(1), which states “a 
debtor may not exempt any amount 
of interest that was acquired by the 
debtor during the 1,215-day period 
... that exceeds in the aggregate 
$125,000.”° The court noted that 
there were two prior cases interpret- 
ing whether appreciation during the 
1,215-day prefiling period is consid- 
ered to be an “interest acquired” if 
the homestead was acquired more 
than 1,215 days before the petition 
was filed.° Following the reasoning 
of those cases, the Rasmussen court 
concluded that the phrase “interest 
acquired by the debtor” implies more 
than a passive acquisition of market 
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appreciation. Instead, the court 
noted, the concept of an “interest 
acquired by the debtor” implies an 
active acquisition of equity, such as 
a down payment or a mortgage pay 
down. 

The court’s opinion concluded 
by stating, “[T]he fact that the 
Homestead may have appreciated 
substantially in value during the 
1,215-day period does not constitute 
the acquisition of an interest in the 
[djebtor’s homestead for purposes 
of §522(p).”’ According to the court, 
its conclusion is consistent with the 
legislative history of §522(p), which 
does not contain any suggestion 
that a debtor’s passive acquisition 
or appreciation within the 1,215-day 
prefiling period was intended to be 
subject to the §522(p) cap. The court 
reasoned that “[p]assive appreciation 
in homestead was not the target of 
the [federal bankruptcy] legisla- 
tion; rather, the active acquisition 
of equity in an exempt homestead 
shortly before filing for bankruptcy 
was the focus ....”* Example one below 


illustrates how a bankruptcy court 
might apply these concepts in future 
cases. 

The Rasmussen court also com- 
mented on the phrase “aggregate 
of $125,000 in value” as used in 
BAPCPA §522(p), stating the phrase 
implied that successive acquisitions 
of equity during the 1,215-day pre- 
filing period should be aggregated 
in calculating the $125,000 cap. In 
a footnote, the court noted that this 
calculation would include monthly 
principal amortization from mort- 
gage pay downs, but noted that such 
amounts would rarely ever exceed 
the exemption amount utilizing a 
conventional 30-year mortgage.’ 
Those utilizing 15-year mortgages, 
however, may find that a significant 
amount of principal reduction during 
the 1,215-day prefiling period will 
be unprotected as deemed monthly 
acquisitions of homestead. Example 
two below illustrates how a bank- 
ruptcy court might make its calcula- 
tions. 

While many states are currently 


Take Your Seat 
at the Global Table 


Qualify as an English Solicitor 


* Increase your revenues fourfold 
¢ Pass the 9-hour, open book QLTT exam * 


* Open the doors to practice in 48 countries: 
Bermuda, Singapore, Hong Kong, Jamaica, Dubai, 
and the Cayman Islands ... 


Option to earn MCLE credits 
Register for the Qualified Lawyers’ Transfer Test 
Visit www.QLTT.com or call 800-430-3588 


 OLTT International 


Qualifying US Attorneys to Practice Overseas 


Oxford Institute | oxtora 
Brookes 
Oe of Legal Practice | university 


* Official qualifying transfer exam of the Law Society of England & Wales 


44 THE FLORIDA BAR JOURNAL/JANUARY 2007 


experiencing a decline in home ap- 
preciation, many homeowners have 
already benefited from significant 
appreciation in recent years. The 
Rasmussen decision that mere ap- 
preciation is not considered an inter- 
est acquired for purposes of calculat- 
ing the $125,000 cap could enable 
homeowners to exempt considerably 
more than $125,000 of homestead 
value. However, if the language in 
footnote five of the decision is fol- 
lowed, principal amortization from 
regular monthly mortgage payments 
during the 1,215-day prefiling period 
would be included in the $125,000 
cap, effectively reducing the exemp- 
tion. For example, a $500,000 Florida 
homestead acquired with $100,000 
down payment 1,200 days before a 
bankruptcy proceeding that appre- 
ciates to $900,000 at the time of the 
bankruptcy would be fully protected 
as long as principal amortization on 
the mortgage within the 1,215-day 
prefiling period was $25,000 or less 
as is necessary to come within the 
$125,000 cap. 


Are Exempt Assets Converted 
Into a New Homestead 
Protected if Property was 
Purchased Within 1,215 Days 
of Bankruptcy? 

The court’s conclusions in Ras- 
mussen create a potential trap for 
those who use exempt assets (such 
as assets protected by Florida’s 
exemption for the cash value of life 
insurance insuring and owned by the 
debtor) to acquire or create equity 
in a homestead. As the court states 
in its opinion, “[T]he only exception 
to the $125,000 cap is for money de- 
rived and rolled over from the sale of 
a prior homestead within the state 
of Florida.” The Rasmussen court 
therefore asserted that homestead 
value acquired by the debtor from 
money attributable to exempt assets, 
other than a prior homestead, is not 
exempt. 

Although the discussion in Ras- 
mussen as to conversion of exempt 
assets to homestead was dicta, 
potential debtors should think long 
and hard before investing exempt 
assets in a homestead if the result of 
investment would cause equity in the 


‘ 

= 

1 
| 
| 
| 


homestead to exceed what would be 
protected within the 1,215-day prefil- 
ing period. Generally, the conversion 
of one form of an exempt asset into 
another will not jeopardize the credi- 
tor exempt status of the new asset.!" 
However, if the court’s reasoning 
in Rasmussen is followed in future 
litigation, the general rule protect- 
ing conversion of one exempt asset 
into a Florida homestead would not 
apply to assets converted within the 
1,215-day prefiling period. Accord- 
ingly, while an investment of exempt 
assets will be protected 1,215 days 
after the assets are converted, the 
formerly exempt assets are subject 
to creditor’s claims until then, and 
the conversion results in the loss 
of a potentially important exemp- 
tion during the 1,215-day prefiling 
period. 

Therefore, when contemplating 
an investment in homestead equity, 
one should consider the benefits 
(arising after the exemption of the 
1,215 period) and drawbacks (if, 
after converting exempt assets into 


homestead, one declares bankruptcy 
within 1,215 days) of converting ex- 
empt assets into homestead. Anyone 
contemplating such an investment 
decision must take into account the 
benefits of the potential exemption 
of appreciation on a homestead as 
described in Rasmussen above. 


Effect of the Rasmussen 
Decision 

While the dicta in the Rasmussen 
decision regarding the conversion of 
exempt assets into homestead may 
have potential drawbacks for debtors, 
the court’s protection of appreciation 
is critical for homeowners wishing to 
fully exempt their homesteads. The 
following examples describe the vast 
benefits and potential drawbacks flow- 
ing from the Rasmussen decision. 


Example One: Equity 
Protected in the Homestead 
Debtor, an unmarried physician, 
purchases a Florida homestead 1,200 
days before he declares bankruptcy 
as a result of a medical malpractice 


incident that occurred six months 
after he moved into his home. The 
house was purchased for $1 million. 
To purchase the home, the physician 
withdrew $125,000 from his CD ac- 
count, titled solely in his name, used 
$75,000 from the proceeds of the sale 
of his prior Florida homestead, and 
obtained an $800,000 interest-only 
mortgage. One year later, the phy- 
sician withdrew another $100,000 
from his CD account and prepaid a 
portion of his $800,000 mortgage, 
leaving a balance of $700,000. Be- 
cause the physician’s mortgage was 
an interest-only loan, no amortiza- 
tion of principal occurred. 

The bankruptcy trustee arranged 
for an appraisal of the home. The 
appraisal reflected that the home 
had appreciated to $1.5 million 
since it was acquired. As a result, 
the physician had $800,000 of equity 
in the residence at the time of the 
bankruptcy filing. 

Based upon the court’s reasoning 
in Rasmussen, $100,000 would be 
available to pay debtors (attributable 
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Computation of Protected 
Equity in Residence: 
Source of Protection | Amount Protected 
522(p)(1) $125,000 cap 
$75,000 _ from prior 
equity in previous 
within the same state 
Appreciation $500,000 
Total Protection $700,000 


to the mortgage pay down within the 
1,215-day prefiling period). According 
to Rasmussen, the $500,000 attribut- 
able to appreciation would be excluded 
because the phrase “acquired by the 
debtor” requires more than passive 
market appreciation; it requires, in- 
stead, an active acquisition of equity, 
such as an affirmative action of a down 
payment or mortgage pay down. Thus, 
the “amount of interest acquired by a 
debtor” would include: the 1) $125,000 
down payment on the residence; and 2) 
$100,000 pay down of the mortgage. 
One hundred, twenty-five thousand 
dollars of this amount, however, 
would be excluded based upon the 
$125,000 cap in BAPCPA §521(p), 
leaving $100,000 subject to creditor’s 
claims. Additionally, the $75,000 that 
was rolled over from the physician’s 
previous homestead within the same 
state would also be excluded, leaving 
$700,000 in equity that would remain 
protected, as shown in the table. 

Note that if a court were to follow 
dicta in the Rasmussen opinion, even 
if the $100,000 mortgage pay down 
or the $125,000 down payment had 
come from an exempt asset, such as 
the cash surrender value of a life in- 
surance policy owned by and insuring 
the physician, the $100,000 over the 
statutory cap would still be subject to 
the claims of the physician’s creditors. 
According to Rasmussen, only exempt 
assets from prior homesteads within 
the same state will be protected with- 
in the 1,215-day prefiling period. 


Example Two: The Effect of 
Principal Amortization during 
the 1,215-day Prefiling Period 
Debtor, the same physician from 
example one, purchases a Florida 


homestead using the same funds as 
in the previous example; this time, 
however, instead of an interest-only 
mortgage the debtor chooses a tradi- 
tional 30-year mortgage. During the 
1,200 pre-filing days, the physician 
makes regular monthly payments 
that include approximately $31,500 
in amortized principal payments. Ac- 
cording to Rasmussen, this $31,500 
would be considered an “interest 
acquired by the debtor” during the 
1,215-day prefiling period and, there- 
fore, included in the computation of 
the $125,000 statutory cap. If the 
court’s reasoning in Rasmussen is 
followed by other bankruptcy courts, 
$131,500, instead of $100,000 as in 
the previous example, would be sub- 
ject to the physician’s creditors. The 
Rasmussen opinion assumes that the 
amount of principal amortization is 
likely to be insignificant in most cases. 
However, as this example shows, it 
can affect the total amount that can 
be invested into homestead before 
reaching the statutory cap. 

The consequences are even greater 
for persons who have 15-year mort- 
gages. If we assume the physician 
had a 15-year mortgage instead of the 
30-year mortgage, the total amortiza- 
tion of principal within the 1,200 days 
could reach approximately $108,500, 
significantly lowering the additional 
amount the physician could invest 
in the homestead before reaching 
the statutory cap. If the physician 
wanted to keep as much as possible 
exempt from creditors under the 
homestead exemption, he could only 
invest $16,500 in additional funds 
(other than those rolled over from a 
previous homestead within the same 
state). Using the same investment 
figures, however, the physician would 
now have a total of $208,500 subject 
to the claims of creditors [$125,000 
(from the down payment on the mort- 
gage) + $100,000 (from the mortgage 
pay down) + $108,500 (from principal 
amortization) - $125,000 statutory 
cap]. 


Example Three: Tenants by 
the Entirety Protection v. 
Homestead Protection 

While the previous example dem- 
onstrates the potential drawbacks of 
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the court’s reasoning in Rasmussen, 
where principal amortization occurs 
during the 1,215-day prefiling period, 
homestead protection could signifi- 
cantly exceed the protection provided 
by tenants by the entirety ownership 
of nonhomestead assets (e.g., stock, 
bond, and cash accounts). 

For example, assume the physician 
in example two was married and that 
he and his wife owned $1 million of 
marketable securities as tenants by 
the entirety as of January 1, 2007. 
Assume further that over the next 
three years the marketable securi- 
ties increase in value by $500,000. In 
2010, the wife unexpectedly dies. As a 
result, the physician is left with $1.5 
million of unprotected marketable 
securities because they are no longer 
held as tenants by the entirety. 

On the other hand, if the physician 
and his wife had invested the $1 mil- 
lion in a homestead, then, during both 
of their lifetimes, the home would be 
fully exempt from creditors if the judg- 
ment was against the husband or wife, 
but not against both of them, based 
upon the usual protection afforded 
by a tenancy by the entirety. In the 
event of a joint judgment against the 
husband and wife, $250,000 would 
be protected based upon Rasmussen 
if a bankruptcy proceeding occurred 
within the 1,215-day prefiling period 
(the husband and wife each would 
be able to protect $125,000 of their 
homestead). In addition, the $500,000 
of appreciation would be protected 
even if there was joint debt. 

Compared to maintaining the mar- 
ketable securities in tenants by the 
entirety account, purchasing a new 
homestead (even if a bankruptcy is 
filed within 1,215 days of the pur- 
chase) would result in additional asset 
protection of $750,000 ($250,000 of 
exemption through the $125,000 per 
spouse “stacking” rule, plus $500,000 
of appreciation). Furthermore, if the 
entire marketable securities account 
was used to purchase the homestead 
titled by the husband and wife as 
tenants by the entirety, it would 
provide an additional hedge in a 
bankruptcy proceeding that is not 
filed until after the 1,215-day period. 
If the wife’s death occurs thereafter, 
the homestead retained by the physi- 
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cian would benefit from the unlimited 
homestead exemption. If the funds 
were maintained in the tenancy by 
entirety marketable securities ac- 
count, upon the death of the wife, the 
physician’s interest in the marketable 
securities account would be totally 
unprotected. 


Conclusion 

Rasmussen provides a roadmap 
for those who are investing in a new 
Florida homestead. A potential ho- 
meowner wanting to maximize the 
creditor-exempt status of his or her 
homestead should consider the fol- 
lowing: 

e Be cautious investing already 
exempt assets (other than proceeds 
from the sale of a prior homestead 
within the same state) into home- 
stead beyond the $125,000 exemption 
($250,000 for a husband and wife). 
These types of investments could 
subject previously protected assets to 
creditors’ claims. 

¢ Investing a maximum of $125,000 
($250,000 for husband and wife) and 
equity from the prior homestead 
in the same state will provide full 
homestead protection and permit ho- 
meowners to retain any appreciation 
regardless of when the homestead 
was acquired or how great the appre- 
ciation during the 1,215-day prefiling 
period. Any homestead investment 
in excess of $125,000 ($250,000 for 
husband and wife) during the 1,215- 
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day prefiling period is not protected 
by the homestead exemption based 
upon Rasmussen. The homestead 
investment includes down payments 
to acquire the residence together with 
mortgage amortization and principal 
prepayments (but not mere apprecia- 
tion) during the 1,215-day prefiling 
period. 

e State law must be reviewed to 
determine whether the above items 
would be applicable outside of the 
state of Florida. O 


' In re McNabb, 326 B.R. 785 (Bankr. D. 
Ariz. 2005) (ruling that BAPCPA §522(p) 
did not apply to residents of states that 
have chosen to opt out of the federal ex- 
emptions). 

2 In re Buonopane, 344 B.R. 675 (Bankr. 
M.D. Fla. 2006); In re Landahl, 338 
B.R. 920 (Bankr. M.D. Fla. 2006); In re 
Wayrynen, 332 B.R. 479 (Bankr. S.D. Fla. 
2005); In re Kaplan, 331 B.R. 483 (Bankr. 
S.D. Fla. 2005). 

3 BAPCPA §522(p)(1). 

‘This issue was addressed in dicta 
where the court stated “The only exception 
to the $125,000 cap is for money derived 
and rolled over from the sale of a prior 


homestead within the [s]tate of Florida. 
Thus, homestead value acquired by the 
debtor from money derived from the sale 
of other exempt assets, other than a prior 
homestead, is also not exempt.” (Emphasis 
added.) Rasmussen, 2006 Bankr. LEXIS 
2176 at 10. See discussion below address- 
ing planning traps if other courts follow 
this proposition. 

5 Rasmussen, 2006 Bankr. LEXIS 2176 
(citing BAPCA §522(p)(1)). 

® In re Sainlar, 344 B.R. 669 (Bankr. M.D. 
Fla. 2006); In re Blair, 334 B.R. 314 (Bankr. 
N.D. Tex. 2005). 

7 Rasmussen, 2006 Bankr. LEXIS 2176 
at 25. 

9 Id. at n. 5. 

10 Id. at 10 (emphasis added). 

In re Goldberg, 229 B.R. 877, 882 
(Bankr. S.D. Fla. 1998)(stating that “The 
[djebtor...could not have formulated the 
fraudulent intent necessary to commit a 
fraudulent transfer if the source of the 
transfer is an exempt asset...because the 
source of the proceeds was exempt prop- 
erty, the proceeds [are] out of the reach of 
creditors as a matter of law.” See also Sneed 
v. Davis, 135 Fla. 271, 277-78 (1938) (stat- 
ing “Creditors have no right to complain of 
dealings in property which the law does not 
allow them to apply to their claims, even 
though such dealings are with a purpose 
to hinder, delay, or defraud them.” 
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LABOR AND EMPLOYMENT LAW | 


by Travis R. Hollifield 


Successor Liability Issues in 
Labor and Employment Cases 


s the 21st century roars 

ahead, there has been 

no slowing of business 

mergers, buyouts, other 
consolidations and sales, and bank- 
ruptcies. Of course, these corporate 
“shuffles” almost always impact the 
employment relationship in some 
fashion. As such, employment law 
practitioners will likely be faced 
with claims that will require care- 
ful analysis of federal common law 
successor liability theory, which 
differs significantly from state suc- 
cessor liability “alter ego” or “de facto 
merger” rules applicable to general 
business debts and other liabilities. 
This article identifies the primary 
cases that discuss when and under 
what circumstances a successor busi- 
ness entity may become or remain li- 
able to a former or current employee 
for legal protections provided by the 
principal labor and employment law 
statutes, with a particular focus on a 
current federal circuit split regard- 
ing this issue. 

As a preliminary thought, it is 
wise to consider the following words 
from the Seventh Circuit Court of 
Appeals: “[T]he issue of successor 
liability is ‘dreadfully tangled, re- 
flecting the difficulty of striking the 
right balance between the competing 
interests at stake.” 


Golden State and the Supreme 
Court's Successor Liability Doctrine 

The development of successor li- 
ability theory in employment law 
began with a series of U.S. Supreme 
Court cases discussing successor 
liability in the context of labor dis- 
putes.” 


Perhaps the most influential case 
involving this issue is Golden State 
Bottling Company, Inc. v. National 
Labor Relations Board, 414 U.S. 
168 (1973). This case involved a 
labor dispute where a driver/sales 
employee was discharged by Golden 
State Bottling Co., Inc. (predecessor) 
for allegedly engaging in protected 
union activities in violation of provi- 
sions of the National Labor Relations 
Act (NLRA). The National Labor 
Relations Board (NLRB) found in 
favor of the employee and ordered 
Golden State and its “successors and 
assigns” to reinstate the employee 
with backpay. After the litigation 
concluded, Golden State sold its en- 
tire bottling business to a company 
named All American Beverages, Inc. 
(successor). Subsequent to both the 
finding of liability and the sale of the 
business, the employee initiated a 
backpay liquidation proceeding be- 
fore the NLRB against both Golden 
State and All American. The NLRB 
decided that All American was a 
successor in interest and that it was 
required to reinstate, or maintain 
reinstatement of, the employee ab- 
sent a justifiable reason for termi- 
nation and be jointly and severally 
liable with the predecessor Golden 
State for payment of the backpay 
award. The Ninth Circuit upheld the 
NLRB’s finding which was affirmed 
by the U.S. Supreme Court.* 

The Supreme Court addressed All 
American’s argument that Fed. R. 
Civ. P. 65(d) barred enforcement of 
the NLRB’s order of reinstatement 
as to a successor such as itself. The 
court rejected the argument and held 
that “a bona fide purchaser, acquir- 
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ing, with knowledge that the wrong 
remains unremedied, the employing 
enterprise which was the locus of 
the unfair labor practice, may be 
considered in privity with its prede- 
cessor for purposes of Rule 65(d).”4 
Moreover, the court determined that 
an NLRB finding of a “continuing 
business enterprise” is necessary to 
establish privity between a prede- 
cessor and successor for purposes of 
Rule 65 and the imposition of injunc- 
tive remedies against an “innocent” 
successor such as All American. 
The court also imposed certain due 
process conditions precedent to an 
NLRB finding of successor liability, 
including the requirement of an 
evidentiary hearing, after adequate 
notice, on the issue of successorship 
and/or on the enforcement of any 
order issued against a purported 
successor.° 

After a review of previous suc- 
cessor cases in the context of labor 
relations along with public policy 
justifications for imposing liability 
on successors, the Supreme Court 
reiterated the importance of advance 
notice to the successor of the poten- 
tial liability so that the successor 
may negotiate with the predecessor 
concerning the sales price of the 
business, or determine whether an 
indemnity clause is appropriate.® 


Golden State Analysis 
Extended to Employment Cases 
The year after Golden State was 
decided, the Sixth Circuit was the 
first to extend successor liability 
theory to a Title VII case in EEOC 
v. MacMillan Bloedel Containers, 
Inc., 503 F.2d 1086 (6th Cir. 1974). 
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New... LexisNexis Practice Advantage 


In MacMillan, an employee filed 
charges of race and sex discrimina- 
tion under Title VII with the EEOC 
against her employer Flintkote 
Company (predecessor). During the 
EEOC investigation and conciliation 
process, MacMillan Bloedel Contain- 
ers (successor) took over operation 
of the predecessor’s office where the 
employee was working. After the 
conciliation process failed, the EEOC 
initiated litigation against the suc- 
cessor MacMillan.’ 

MacMillan filed a series of disposi- 
tive motions, the thrust of which was 
that the employee never named it 
as the successor in the EEOC ad- 
ministrative charge and, therefore, 
the trial court lacked subject matter 
jurisdiction over the claim. The trial 
court agreed and granted summary 
judgment in favor of MacMillan.* 

On appeal, the EEOC argued 
that MacMillan was a successor to 
Flintkote. The Sixth Circuit framed 
the question in two parts: 1) Can a 
successor company be liable for the 
unlawful employment practices of its 
predecessor; and 2) is it necessary 
for an employee to refile a charge 
to name the successor when that 
successor has notice of the original 
EEOC charge naming only the pre- 
decessor?® 

The appellate court answered 
the first question directly: “We are 
of the view that the considerations 
set forth by the Supreme Court... 
as justifying a successor doctrine to 
remedy unfair labor practices are 
applicable equally to remedy unfair 
employment practices in violation of 
Title VII. Each case, however, must 
be decided on its own facts.”!° 

The Sixth Circuit indicated that 
a successor employer “may be a suc- 
cessor for some purposes and not for 
others” and a court should inquire 
into the facts of the case and balance 
the interests of the employee and 
employer with the particular legal 
obligation at issue before deciding 
whether a successor should inherit 
liability."' The need for a case-by-case 
determination of whether a succes- 
sor inherits liability was repeated 
by the Sixth Circuit time and again. 
Despite this language, however, the 
Sixth Circuit indicated that as a 
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general principle, the equities favor 
successor liability because the suc- 
cessor “benefits from the discrimi- 
natory practices” of its predecessor 
and that the primary concern is to 
provide the aggrieved employee with 
full relief. 

The Sixth Circuit set forth a list 
of nine considerations gleaned from 
earlier labor opinions that courts 
should consider when addressing 
the issue of successor liability in the 
context of Title VII claims: 

1) Whether the new employer had 
notice of the charge or claim before 
acquisition of the business; 

2) The ability of the predecessor to 
provide relief; 

3) Whether there has been sub- 
stantial continuity of the same busi- 
ness operations; 

4) Whether the new employer uses 
the same plant; 

5) Whether the new employer uses 
substantially the same workforce; 

6) Whether the new employer uses 
substantially the same supervisory 
personnel; 

7) Whether the same jobs exist 
under substantially similar working 
conditions; 

8) Whether the new employer uses 
substantially the same machinery, 
equipment, and production meth- 
ods; and 

9) Whether the new employer 
produces or offers substantially the 
same product or service.'* 

In answering the second question 
framed by the MacMillan court, the 
court indicated that with respect to 
successor companies, Congress only 
intended that a charging party name 
those entities that were known to her 
and could have been charged within 
the limitations period.’ However, 
because the record was clear that 
the successor MacMillan had notice 
of the employee’s charge against the 
predecessor, the court did not decide 
whether successor liability would be 
appropriate if the successor had not 
been notified about the charge. This 
question was answered in subse- 
quent Sixth Circuit opinions. 


Post-MacMillan Modifications 
Concerning the Notice Factor 
The Sixth Circuit followed its Mac- 


Millan decision with two opinions 
that modified the applicability of the 
successor liability factors enunciated 
in that case. Specifically, the Sixth 
Circuit reviewed and affirmed a dis- 
trict court’s decision to refrain from 
applying the MacMillan factors in a 
class action alleging race discrimina- 
tion under Title VII that was brought 
against a potential successor.'® 
The Sixth Circuit agreed that 
there was no evidence in the record 
that charges of employment discrim- 
ination had actually been filed by the 
plaintiff against the predecessor em- 
ployer or that claims of employment 
discrimination were known to the 
potential successor entity at the time 
it acquired the predecessor.'* The 
court indicated that such findings 
“remove this case from the rationale 
of MacMillan ... [and] {uJnder these 
circumstances, the District Court 
did not err in refusing to hold [the 
successor] liable for any unlawful 
discrimination which may have been 
practiced by [the predecessor].”"” 
Eight years later, the Sixth Circuit 
reaffirmed the foregoing holding 
in the context of a Title VII sexual 
harassment and gender discrimina- 
tion claim."* In effect, the foregoing 
opinions removed the notice prong 
of the nine MacMillan factors from 
the balancing test and made it an 
initial hurdle that must be cleared 
before moving on to the balancing 
of the remaining factors. However, 
the Sixth Circuit later clarified that 
notice to the potential successor need 
not be actual and instead may be 
inferred under the circumstances.” 
Although much focus has thus far 
been given to Sixth Circuit opinions 
given their influential role in suc- 
cessor liability jurisprudence over 
the past 30 years, it must be noted 
that to this day the U.S. Supreme 
Court has never expressly ruled 
that its successor liability reasoning 
articulated in Golden State applies 
outside of the NLRA context and in 
employment claims such as Title VII 
and other similar statutes. However, 
after the Sixth Circuit’s opinion in 
MacMillan, virtually all circuits 
have assumed that it does.” 
Although there appears to be 
near-uniform agreement among 
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the circuits that a successor can be 
held liable for the discriminatory 
or retaliatory acts of a predecessor 
employer under a variety of differ- 
ent employment statutes, and that 
the nine MacMillan factors are the 
appropriate analytical touchstone, 
there have been recent developments 
in successor liability jurisprudence 
that have led to a circuit split. 


The 11th Circuit’s Coffman 
Approach Versus the Sixth 
Circuit’s Cobb Approach 

Some courts have indicated that 
there should be a distinct predicate 
factor considered before moving to 
the nine MacMillan factors when 
analyzing the propriety of impos- 
ing liability on a successor: namely, 
whether privity exists between the 
predecessor and successor.”! 

The 11th Circuit ruled in Coffman 
v. Chugach Support Services, Inc., 
411 F.3d 1231 (11th Cir. 2005), that 
a plaintiff must show some kind of 
sale, merger, or other type of direct 
acquisition by a successor (i.e., “priv- 
ity”) before successor liability will be 
imposed. In Coffman, which was an 
employee reinstatement case under 
USERRA, the 11th Circuit stated 
unequivocally that the plaintiff must 
show “a merger or transfer of assets” 
between a predecessor and potential 
successor before successor liability 
could even conceivably be imposed.” 
The 11th Circuit based its holding 
primarily upon a World War II era 
reinstatement case arising under the 
Selective Training and Service Act of 
1940.” 

In Coffman, a serviceman returned 
from active duty to find that his for- 
mer employer (predecessor) no lon- 
ger had the contract to provide sup- 
port services to a U.S. Air Force base, 
the contract having been awarded to 
another entity (potential successor). 
The 11th Circuit held that since 
there was no merger or transfer of 
assets between the former employer 
and the new service provider, there 
could be no successor liability im- 
posed upon the new service provider 
in favor of the USERRA plaintiff.“ 
Although the 11th Circuit did not 
specifically use the term “privity,” 
the principle of law articulated in 


Coffman can be fairly summarized as 
“no privity = no successor liability.” 

The Sixth Circuit takes a different 
view. In mid-2006, the Sixth Circuit 
had occasion to revisit its MacMil- 
lan holding and address successor 
liability issues including the issue 
of whether a showing of privity 
between two employers is always 
a condition precedent to imposing 
successor liability. 

In Cobb v. Contract Transport, 
Inc., 452 F.3d 543 (6th Cir. 2006), the 
plaintiff worked for a predecessor en- 
tity that provided contract mail de- 
livery services for the U.S. Postal Ser- 
vice. This predecessor employer lost 
its contract with the Postal Service 
to a competitor through a bid process. 
Six months after being hired by the 
competitor, the plaintiff needed gall- 
bladder surgery which necessitated 
a leave period of approximately two 
weeks. The competitor terminated 
the plaintiff which prompted him to 
bring an FMLA claim.” In order to 
meet the eligibility standards under 
the FMLA,” the plaintiff had to show 
that his most recent employer was a 
successor to his previous employer. 

The district court granted the 
competitor’s motion for summary 
judgment and indicated that it was 
“unnecessary and improper” to ap- 
ply the FMLA’s regulatory factors”’ 
(which closely mirror the nine Mac- 
Millan factors) to ascertain whether 
defendant was a successor in inter- 
est. Relying heavily on Coffman, 
the district court decided that there 
could be no “continuity of ownership 
and control” between the predeces- 
sor and the competitor due to the 
nature of the contract bid process 
and, therefore, no predecessor-suc- 
cessor relationship existed.”* On ap- 
peal, the Sixth Circuit reversed the 
district court’s decision finding that 
the competitor was a successor in in- 
terest, and stated significantly: “[Wle 
decline to hold . . . that a merger or 
transfer of assets is always a precon- 
dition to successor liability.”” 

The court began with an overview 
of the FMLA and its implementing 
regulations and found evidence of 
congressional intent to adopt the 
doctrine of successor liability devel- 
oped in federal labor law cases.*° The 


court stated that since federal labor 
law cases do not require privity as a 
precondition to the imposition of suc- 
cessor liability, it would not impose 
such a requirement in the FMLA 
case at issue.*! 

The Sixth Circuit then re-ex- 
amined the group of U.S. Supreme 
Court labor cases that addressed 
successor liability and reviewed its 
own holding in MacMillan, focus- 
ing on the legal duties that were 
at issue in each case. In effect, 
the court in Cobb de-emphasized 
the familiar MacMillan nine-fac- 
tor analytical balancing test and 
instead announced that an overrid- 
ing three-prong balancing test that 
had been discussed in MacMillan 
was the more appropriate analytical 
touchstone. Specifically, the Cobb 
court stated that the question of 
whether the imposition of successor 
liability is equitable in a particular 
case requires courts to balance the 
interests of the defendant employer; 
interests of the plaintiff employee; 
and goals of federal policy in light 
of the particular facts of a case and 
the particular legal obligation at is- 
sue.** 

The Cobb court continued by stat- 

ing: 
The nine factors [in MacMillan] . . . are 
not in themselves the test for successor 
liability. Instead, the nine factors are 
simply factors courts have considered 
when applying the three prong balancing 
approach, considering the defendant’s 
interests, the plaintiff’s interests, and 
federal policy .... . . [A]ll nine factors will 
not be applicable to each case. Whether 
a particular factor is relevant depends 
upon the legal obligation at issue in 
the case. The ultimate inquiry always 
remains whether the imposition of the 
particular legal obligation at issue would 
be equitable and in keeping with federal 
policy.** 

This pronouncement, depending 
on one’s perspective, modifies, clari- 
fies, or redirects the focus of inquiry 
for courts and litigants when faced 
with successor liability questions in 
the context of labor and employment 
cases. The Sixth Circuit has now 
expressly indicated that in each case 
where the question of successor lia- 
bility is in play, a court (at least in its 
circuit) must divine the specific legal 
obligation or duty at issue, balance 
that duty with the other two primary 
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analytic factors (the employer’s and 
employee’s interests), use the nine 
secondary factors of MacMillan, if 
appropriate, to help formulate the 
proper inquiry and then decide as a 
matter of equity whether successor 
liability should be imposed. 

The Sixth Circuit then directly 
addressed the question of whether 
privity must always be shown as 
a condition precedent to imposing 
successor liability. In answering 
the question in the negative as to 
the FMLA claim at issue, the court 
indicated that privity is not always 
a precondition to successor liability 
but that under some circumstances 
it would be appropriate to consider 
that factor.** Such circumstances 
may arise when a court is addressing 
whether imposing successor liability 
is equitable in the context of liability 
for past discrimination or unfair labor 
practices of a predecessor because 
the value of the predecessor’s assets 
is presumed to have increased from 
the illegal conduct of the predecessor 
which would benefit a successor. The 
successor, assuming it has notice of 
the past activity, would then be able 
to negotiate a lower purchase price or 
indemnity clause to protect itself from 
a potential plaintiff’s future claim.* 

The Sixth Circuit went on to criti- 
cize the 11th Circuit’s holding in Coff- 
man. The Sixth Circuit believed that 
the 11th Circuit relied on outdated 
case law that was decided before the 
panoply of controlling U.S. Supreme 
Court labor cases that specifically ad- 
dressed successor liability issues.*’ 

As such, the Sixth Circuit held 
that the duty of an employer to grant 
leave or reinstate an employee at the 
conclusion of that leave arises under 
the FMLA statute itself and the 
source of that duty has no apparent 
relationship to a company’s physical 
assets; therefore, there is no reason to 
consider whether a merger or transfer 
of assets occurred as a precondition to 
the imposition of the statutory duty 
upon a successor.** While the Sixth 
Circuit did not explicitly say so, the 
fact that the duty allegedly violated 
was that of the successor employer 
rather than the predecessor, almost 
certainly played some role in the bal- 
ancing analysis. 


The principle that emerges from 
Cobb is that privity can be a relevant 
factor to consider when confronting 
claims that include requests for relief 
for past discrimination, retaliation, 
or unfair labor practice, but in cases 
where an independent statutory duty 
exists that has no connection to a 
company’s assets, the absence of priv- 
ity will not preclude the imposition of 
successor liability. 


Conclusion 

The Coffman and Cobb holdings 
will surely impact future successor li- 
ability analysis as courts grapple with 
identifying the particular legal duty 
in labor and employment claims and 
balance that duty with the employer’s 
and employee’s interests along with 
the privity and notice issues and 
the remaining MacMillan factors. 
Whether the Cobb decision, which 
may have the effect of subordinating 
the MacMillan nine-factor test in fa- 
vor of the three-primary-factors test, 
is a precursor to a sea of change in 
the focus and application of analytical 
factors in successor liability jurispru- 
dence remains to be seen. O 
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TRIAL LAWYERS FORUM 


by Richard C. Alvarez 


Mislabeling the Pharmacist Who Does More 
Than Just Mislabel the Prescription: 
Pharmaceutical Liability Under Florida Law 


ike any prescription, the 

law of pharmaceutical li- 

ability is an amalgam. 

It is a blend of concepts, 
principals, and notions derived, in 
large part, from other sources. In 
most instances, it proves effective. 
But in others, supplementation may 
be necessary. All pharmaceutical 
liability law, however, is certainly 
subject to further research, refine- 
ment, and change. 

Change may be necessary re- 
garding claims of pharmaceutical 
liability, as its grounds have evolved 
from simple principals of products 
liability into more complex notions 
of medical malpractice. Claims as- 
serting ministerial errors, such as 
the misfiling or mislabeling of a pre- 
scription, have been supplemented 
with independent claims asserting 
discretionary errors, such as a phar- 
macist’s failure to warn a patient 
about a prescription. Discretionary 
errors are traditionally the subject of 
malpractice claims, yet pharmacists 
do not share the protections and im- 
plicit deference given to physicians 
under Florida law when these claims 
arise. This article suggests that the 
Florida Legislature should extend 
these same protections to pharma- 
cists when subjected to claims for an 
alleged failure to warn. 

In Florida, the liability of phar- 
macists is largely determined under 
the common law. While regulatory 
statutes are manifold, none create a 
private right of action.’ The regula- 
tory statutes are helpful, though, 
in describing the general duties of 
pharmacists. 

Apharmacist’s duties are both min- 


isterial and discretionary in nature. 
Obviously, part of a pharmacist’s job 
is to label and fill a prescription cor- 
rectly. However, as part of dispensing 
a prescription, “the pharmacist shall, 
prior to the actual physical transfer, 
interpret and assess the prescription 
order for potential adverse reactions, 
interactions, and dosage regimen 
she or he deems appropriate in the 
exercise of her or his professional 
judgment ....”? Under the statutory 
regimen, “[t]he pharmacist shall also 
provide counseling on proper drug 
usage, either orally or in writing, if 
in the exercise of her or his profes- 
sional judgment, counseling is neces- 
sary.”® 

Some of these duties are discretion- 
ary and, like the duties of a physician, 
require the exercise of professional 
judgment and due care. Nevertheless, 
unlike physicians or other health- 
care providers, a pharmacist’s breach 
of his or her discretionary duties does 
not constitute medical malpractice 
under Florida law. 


Breach of the Pharmaceutical 
Duty of Care 

A pharmacist’s breach has been 
viewed historically as a breach of 
warranty in Florida. This notion of 
products liability was first applied 
by the Florida Supreme Court in 
McLeod v. W. S. Merrell Co., 174 So. 
2d 736 (Fla. 1965). 

In McLeod, the court was asked 
to decide whether a pharmacist who 
properly filled a prescription was li- 
able for harm caused by the patient’s 
subsequent use of the prescription.’ 
The court concluded that no liability 
arose under the circumstances, but 


not without a thorough analysis of 
the law which would predicate such 
liability. First, the court dismissed 
any notion that a breach of an im- 
plied warranty of fitness or implied 
warranty of merchantability had 
occurred.° An implied warranty of 
fitness could arise only if the patient 
had relied upon the skill and judg- 
ment of the pharmacist. An implied 
warranty of merchantability could 
arise only if the medication were 
available generally to the public. 
Neither condition had arisen. The 
Florida Supreme Court in McLeod 
continued its analysis by rejecting 
the application of other notions 
of products liability, such as strict 
liability.° Instead, it opted for fash- 
ioning a pharmacist’s liability based 
upon express warranty. The court 
explained: “[A] druggist who sells 
a prescription warrants that: 1) he 
will compound the drug prescribed; 
2) he has used due and proper care 
in filling the prescription . . .; 3) the 
proper methods were used in the 
compounding process; [and] 4) the 
drug has not been infected with some 
adulterating foreign substance.” 
Subsequent decisions regarding a 
pharmacist’s liability essentially re- 
mained true to the products-derived 
construct of McLeod. Liability was 
predicated exclusively on ministe- 
rial errors resulting in mislabeled or 
misfilled prescriptions.* The courts 
also made clear that a pharmacist’s 
failure to warn about the risks of a 
prescription was wholly irrelevant 
and not actionable.’ Until recently, it 
was the consensus among Florida’s 
courts that the discretionary duty to 
warn was solely that of the prescrib- 
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ing physician and not the pharmacist 
who only received and filled the pre- 
scription in a ministerial manner.’° 

This consensus began to erode, 
however, when the courts considered 
the voluntary undertaking doctrine 
in the context of a pharmacist’s 
liability for breach of warranty." 
Under the voluntary undertaking 
doctrine, “one who undertakes to 
act, even when under no obligation 
to do so, thereby becomes obligated 
to act with reasonable care.”” In 
Sanderson v. Eckerd Corp., 780 So. 2d 
930 (Fla. 5th DCA 2001), the appel- 
late court recognized the voluntary 
undertaking doctrine in light of the 
pharmacy’s advertised promise that 
its computer system would detect 
and warn patients of adverse reac- 
tions to prescriptions.** 

The notion of a voluntary under- 
taking was more recently replaced 
by a traditional notion of profes- 
sional negligence.‘ In this context, 
a pharmacist’s liability has extended 
to the possibilities of ministerial and 
discretionary errors. The ultimate 
question is not merely whether the 
prescription was filled or adminis- 
tered properly by the pharmacist. 
His or her failure to exercise discre- 
tion and to warn about the danger- 
ous risks of the prescription can be 
independently negligent.'® 

Not all Florida courts have agreed 
with this movement toward phar- 
maceutical malpractice and the 
recognition of discretionary errors 
or a failure to warn as a possible 
basis of liability."° But, considering 
the recognition of a duty to warn 
elsewhere in the common law and 
under the statutes regulating phar- 
macies, any disagreement about this 
duty and its breach seems more the 
product of judicial policy than good 
sense.'’ 

In today’s environment, a patient 
depends on his or her pharmacy as 
a medical supplier, historian, and 
adviser. The practice of medicine 
has become highly specialized and 
the role of a general practitioner is 
becoming obsolete. Most patients 
manage an assortment of visits to 
an assortment of doctors for an as- 
sortment of ailments. By comparison, 
their medicinal needs are most often 


The pharmacist’s 
failure to exercise 
discretion and to 
warn about the 
dangerous risks of 
the prescription can 
be independently 
negligent. 


consolidated and addressed at one 
pharmacy, if for no other reason than 
convenience. The potential hazards 
or risks of a medication or combina- 
tion of medications are squarely 
within the purview of a qualified 
pharmacist. More importantly, the 
complete history of a patient’s pre- 
scriptions is almost exclusively 
known by the pharmacist. A physi- 
cian usually does not enjoy such 
organization or opportunity to advise 
the patient. 


The Mislabeled Pharmacist 

Of course, good sense also sug- 
gests that if a physician’s conven- 
tional duty to advise the patient is 
now placed upon a pharmacist, the 
pharmacist should likewise enjoy the 
same protections and implicit defer- 
ence given to physicians when claims 
of negligence arise due to an alleged 
failure to warn. Like the practice of 
medicine, the practice of pharmacy is 
lauded as a “learned profession.”"* In 
reality, however, Florida law treats 
pharmacists and physicians quite 
differently. 

Claims of negligence against 
physicians have garnered consid- 
erable attention from the Florida 
Legislature over the past few years 
and are now subject to a collection 
of rather complex and, at times, 
severe rules under FS. Ch. 766. In 
all actions for medical negligence 
or “the negligence of a healthcare 
provider,” for example, the claimant 
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has the burden of proving a breach in 
the prevailing professional standard 
of care which proximately caused 
injury.'® Such proof must be made by 
an expert who is a licensed health- 
care provider, a specialist in the same 
area as the defendant-physician, and 
an active practitioner or instructor in 
the specialized area.”” Furthermore, 
claims of medical malpractice must 
be preceded by a formal investigation 
and discovery among the prospective 
parties.” The formal investigation 
requires the claimant to secure a 
favorable report from a qualified 
expert.” This written report must 
then be delivered to the defendant- 
physician along with formal notice 
of the claimant’s intent to initiate 
litigation.” The defendant-physician 
is thereafter given the opportunity 
to scrutinize the forthcoming claim 
and informally develop his or her de- 
fense through unsworn statements, 
written questions, the production of 
documents, and independent medi- 
cal examinations.” In addition to 
these protections under Ch. 766, a 
physician’s exposure to noneconomic 
damages is curtailed greatly by arbi- 
trary limits or caps.” Regardless of 
the number of medical defendants, 
no more than $500,000 can be 
awarded to an individual claimant 
and no more than $1 million can be 
awarded per occurrence.” The total 
award of noneconomic damages is 
further reduced to only $350,000 in 
the event the claimant rejects the 
defendant-physician’s admission of 
liability and offer to enter into bind- 
ing arbitration.” 

It would seem sensible that these 
protections under Ch. 766 should be 
extended to pharmacists when their 
discretionary acts of counseling and 
advising patients are challenged 
through a claim of negligence. One 
Florida court has even gone so far 
as to enforce the two-year statute of 
limitations for medical malpractice 
against claims involving only the 
ministerial error of mislabeling a 
prescription.** In Sheils v. Eckerd 
Corp., 560 So. 2d 361 (Fla. 2d DCA 
1990), the court effectively aban- 
doned the notion of products liability 
from which pharmaceutical liability 
originated and refused to apply the 


py 


four-year statute of limitations ap- 
plicable to products.” 

Other courts have resisted im- 
porting such protections, even as 
pharmaceutical liability expands. 
At least two have expressly ruled 
that pharmacists do not share the 
protections and implicit deference 
routinely given to physicians.*° In 
Sova Drugs, Inc. v. Barnes, 661 So. 
2d 393 (Fla. 5th DCA 1995), the court 
held that the restrictions of Ch. 766 
did not apply to a pharmacist who 
allegedly misfilled a prescription.*' 
In Layton v. SmithKline Beecham, 
2006 WL 2194498 (M.D. Fla. 2006), 
a separate court held that the re- 
strictions of Ch. 766 did not apply 
to a pharmacist who failed to warn 
a patient.*? No effort was made to 
differentiate between the ministe- 
rial error alleged in one case and 
the discretionary error alleged in the 
other. Instead, the courts opted for 
an easier explanation. They blamed 
the legislature for failing to include 
pharmacists as “healthcare provid- 
ers” enjoying the protections of Ch. 
766.** 

It is true that pharmacists are not 
specifically included in the defini- 
tion of “healthcare providers” who 
enjoy the benefits of presuit notice, 
informal discovery, and the arbitrary 
limits on damages under Ch. 766.*4 
Under Ch. 766, “health-care pro- 
vider” means “any person licensed 
under chapter 458, chapter 459, 
chapter 460, chapter 461, chapter 
462, chapter 463, part I of chapter 
464, chapter 466, chapter 467, or 
chapter 486[.]”* Ch. 465, under 
which pharmacists are licensed, is 
conspicuously absent from this list. 

The exclusion of pharmacists 
makes little sense, specifically in 
regard to claims for a failure to warn 
or to exercise professional judgment. 
Pharmacists are included in the defi- 
nition of “healthcare providers” or 
“healthcare practitioners” elsewhere 
under Florida law. For example, 
when the issue is public health or 
business regulation, pharmacists 
are “healthcare practitioners.” 
When the issue is state employ- 
ment, pharmacists are “professional 
healthcare providers.”*’ Finally, and 
with the utmost contradiction and 
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irony, when the issue is medical 
malpractice insurance, pharmacists 
are “healthcare providers.”** 


Conclusion 

Legislative change may be nec- 
essary as pharmaceutical liability 
continues to evolve and expand to 
include independent claims for the 
failure to counsel and advise pa- 
tients. There can be little distinction 
between this discretionary duty and 
the duty of physicians and other 
healthcare providers to exercise pro- 
fessional judgment and due care. A 
pharmacist’s duty to warn patients of 
the risks of medications arises from 
his or her unique opportunity to do 
so. Unlike physicians, one pharmacy 
often serves a patient exclusively. At 
the same time, if pharmacists now 
bear physicians’ conventional bur- 
den of advising or warning patients 
about medications, they also should 
be entitled to the same protections 
and implicit deference when claims 
of negligence arise due to the alleged 
failure to perform these discretion- 
ary acts. 
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Richard C. Alvarez is a founding 
member of Alvarez Garcia in Tampa and 
practices as a trial lawyer on behalf of 
both plaintiffs and defendants in the 
areas of personal injury and commercial 
disputes. 

This column is submitted on behalf of 
the Trial Lawyers Section, Bradley E. Pow- 
ers, chair, and D. Matthew Allen, editor. 


THE FLORIDA BAR JOURNAL/JANUARY 2007 55 


BOOKS 


The Godfather’s Revenge 
By Mark Winegardner 
Reviewed by Mark E. Walker 

Unless you have been living under 
a rock, you know that novelist and 
Florida State University creative 
writing professor Mark Winegardner 
was chosen by the estate of Mario 
Puzo, creator of the fictional Corleone 
family, which was further immortal- 
ized by Francis Ford Coppola in the 
film trilogy, to pen the sequel to The 
Godfather. 

In 2004, Winegardner published 
The Godfather Returns, which became 
an instant best-seller and won critical 
acclaim. Now, Winegardner returns 
with the third and final chapter in 
this literary saga, The Godfather’s 
Revenge. 

The Godfather’s Revenge is set in 
the 1960s, after the first two films, 
and before the third movie and picks 
up where The Godfather Returns left 
off. The brother-slaying, tormented, 
estranged-from-his-family, legiti- 
macy-seeking Michael Corleone is 
back as boss of his crime family, and 
it isn’t his diabetes that keeps him up 
at night. In a scene that would make 
Shakespeare proud, the sexually-am- 
biguous victim of fratricide, the ghost 
of Fredo, is back to warn Michael. 

And Michael should have heeded 
the warning, because Nick Geraci, 
Michael’s former top-earner who is 
Parkinson-ridden and separated from 
his family due to Michael’s betrayal, 
literally crawls out from a hole in the 
ground to exact his revenge. Geraci, 
however, has his competitors. 

U.S. Attorney Daniel Shea, a Bobby 
Kennedy wannabe, declares a war on 
organized crime despite the fact that 
his womanizing brother, President 
James Shea, owes his presidency 
to Michael Corleone. Daniel Shea’s 
crusade results in an explosive col- 
lision between organized crime and 
national politics, which leads to the 
emergence of Carlo Tramonti, boss 
of New Orleans, who challenges 
Michael’s political finagling before the 
crime families. 


This is Winegardner’s recipe for a 
fast-paced, bloody-yet-thoughtful ride 
from a bomb shelter beneath Lake 
Erie to the streets of the Big Easy to 
the swamps of Florida — with New 
York as the natural backdrop for the 
machinations of the underworld. 

Winegardner’s true genius is that 
The Godfather’s Revenge is a literary 
novel masquerading as a thriller. 
While it can surely be enjoyed pool- 
side, Winegardner has crafted a finale 
befitting the Godfather saga. 

With the murder of his mistress, 
Tom Hagen, Michael’s adopted brother, 
lawyer, and German-Irish consigliere, 
is forced to retain his own lawyer, Sid 
Klein, who remarks “There is no such 
thing as an innocent adult.” 

In some ways, The Godfather’s 
Revenge is the story of how some 
characters have lost their innocence, 
how people mourn the loss of their 
own innocence, and how some people 
bemoan contributing to the loss of 
innocence of others. As the characters 
engage in self-critical analysis, some 
at the bottom of the Everglades, we 
better understand who they are and 
realize that there are indeed no in- 
nocent adults. 

The best part of The Godfather’s 
Revenge is that you need not have 
read the first two books or watched the 
movies to follow the book. The Godfa- 
ther’s Revenge is a self-contained story 
that will thrill Godfather devotees 
and enthrall Godfather novices. 

Simply put, you should turn off the 
Sopranos, grab a plate of “gnocchi, 
extra sauce,” and curl up with The 
Godfather’s Revenge. Whether vou are 
a Godfather devotee or nevice to the 
saga, you will not be able to put this 
book down. 

The Godfather’s Revenge is avail- 
able from G.P. Putnam’s Sons publish- 
ing for $25.95. 


Mark E. Walker of The Law Offices of 
Mark E. Walker in Tallahassee has a civil 
and criminal litigation practice and is of 
counsel with The Law Office of William W. 
Corry, 
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Florida’s First Law School: A 
History of Stetson University 
College of Law 

By Michael I. Swygert and W. Gary 
Vause 

A thoroughly researched book, 
Florida’s First Law School describes 
and analyzes the rise in prominence 
of Stetson University College of Law 
from its strong beginnings in 1900 
through its midlife crises during the 
Great Depression and World War II, 
and its upward march after its 1954 
relocation to the Tampa Bay area. 

Authored by Stetson Professor of 
Law Emeritus Michael Swygert and 
Gary Vause, former dean of the law 
school who died in 2003 before comple- 
tion of the book, this story leaves no 
detail behind in providing a history 
about the people whose personalities 
and visions meshed to propel a small, 
poor law school into the dynamic, 
secure law center Stetson is today. 

It is a story unlike any other in the 
chronicles of American legal educa- 
tion, as Stetson continues to enjoy its 
status as Florida’s oldest law school. 

Florida’s First Law School is pub- 
lished by Carolina Academic Press 
and is available at Stetson University 
College of Law bookstore by calling 
(727) 562-7806 or on the Internet at 
https://www.law.stetson.edu/book- 
store/history/. 


Cato Supreme Court Review 
2005-2006 
Edited by Mark K. Moller, et al. 

Now in its fifth annual edition, 
Cato Supreme Court Review presents 
a comprehensive critique of the Su- 
preme Court’s most important deci- 
sions from the term just ended and a 
preview of the year ahead. 

Taking a Madisonian perspective, 
this book analyzes cases that have 
impacted assisted suicide, wetlands, 
executive power, and more. 

Cato Supreme Court Review is 
available in paperback for $15 di- 
rectly from the Cato Institute by 
calling (800) 767-1241 or by visiting 
www.cato.org. 
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Services 


Attorney Discipline 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys before Florida Bar Grievance Com- 
mittees, Referees and the Florida Supreme 
Court. Mr. Katz has vast experience in de- 
fending attorneys and other professionals in 
administrative, civil, or criminal proceedings. 
Referring attorneys are gladly paid in accor- 
dance with Florida Bar rules. Law Offices of 
Allen S. Katz, P.A., 1200 Brickell Avenue, 
Suite 1620, Miami, Florida 33131; Tel: (305) 
379-5554, Fax: (305) 379-4548. 


Attorney Referral Services 


@ A-A-A Attorney Referral Service 
Bulletin openings: Lee, Collier, Sara- 


sota, Polk, Bradenton, Brevard, Tallahassee, 


Pensecola, Panama City. ALL Legal - 
ries. Limited openings in Palm Beach, Dade 
(2) Marital. Call 888-669-4345 For Details. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMOND!I@AAFSA.COM. 


Criminal Law 


w Allen S. Katz, Esq., former State 
prosecutor and Chair, Florida Bar Ethics 
Grievance Committee, concentrates on 
representing those accused of criminal law 
violations in both Florida and federal Courts. 
Mr. Katz is available to act as co-counsel in 
cases throughout the State of Florida, and 
gladly pays referring attorneys in accordance 
with Florida Bar rules. Law Offices of Allen 
S. Katz, P.A., 1200 Brickell Avenue, Suite 
1620, Miami, Florida 33131; Tel: (305) 379- 
5554, Fax: (305) 379-4548. 


Criminal Defense Lawyers 


@ aaacriminaldefense.com, Grey Tesh, 
Esq., represents the accused in State and 
Federal courts all over Florida, Call (561) 686- 
6886, greytesh @aaacriminaldefense.com, 
1610 Southern Bivd. WPB, FL 33406. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Paim Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 

www.americandocumeniexaminers.com. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, Land Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 


aol.com: www.solinplanning.com. 


Law Enforcement 
& Security 


m@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass'n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 
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_ Professional Liability! 


Malpractice Insurance 


@ Attorneys First Insurance, specializ- 
ing in legal malpractice/professional liability. 
We welcome phone quotes. Sam Cohen, 
2623 McCormick Dr., Suite 105, Clearwa- 
ter, FL 33759, (727) 799-4321, Fax: (727) 
499-6829; e-mail: ATTORNEYSFIRST@ 
AOL.COM. 


_ Stockbroker Fraud 
_Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Lawyer Services 
Rates 


Standard Format — $80 
per insertion. Minimum of 
5 lines. Each additional line 
is $20. Initial ad placement 
payable in advance. 5-time 
insertion, $400; 10-time 
insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
1/6pg $300 $250 $200 
1/12 pg $250 $225 $200 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US,, State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


FREE! HCAI MEDICAL TEA eh 


OF MEDICAL RECORDS! * 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORI- 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 

Health Care Auditors, Inc. 

10126 Sorenstam Drive 

Trinity, Florida 34655 

Toll Free 877-390-HCAI1 

Facsimile 727-375-7826 

Telephone 727-579-8054 


All major credit cards accepted. 
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CONSULTATIVE 
TO THE MEDIC SAL LEGAL COMMUNITY 


If it's a question of 


Safety... 


The answer must be 


Engineering, Safety, and bad 
Security Experts Profess i oO nal 


(All Disciplines) 


Professional Safety Incorporated 


CONTINGENCY CONSTRUCTION CLAIMS 


*Delay Claims «Liens 
*Contract Disputes *Surety Disputes 
*Bond Claims *Defect Claims 


Experience is the Difference! 

With more Board Certified Construction Lawyers under one roof 
than any other law firm in Florida, we’re familiar with the 
dynamics of the construction process. We know how to actively 
manage claims and disputes and get them resolved in a timely and 

cost effective manner. 


A. Welt 


UNITED STATES BANKRUPTCY TRUSTEE 


Have you ever wished you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now yeu can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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1.800.562.7233 Located in the Palm Beach Area 
“Drive Gainesville, FL 32608 
~The Robertson Group SW 91" Drive Gainesville, FL 3260: 

(352) 373-9031 F: (352) 373-9099 
Construction Law/ Trial Practice 
eae ee aa For more information, visit our website at www.robertsongroup.org 
N 
790 North 28th Terrace, Hollywood, Florida 3302000 


Lawyer Services 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


MEME) Witness, Ltd’ 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 
quality medical experts 
any field of health care 
847-673-4422 


DELTA 


consulting group 


Expert Construction Consulting 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support, expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 
Serving all of Florida 
Miami: 305.421.6379 - Guif Coast: 850.932.7365 - www.DELTA-CGI.com 


Offices Nationwide 


St. Jude Children's 
Research Hospital 


ALSAC * Danny Thomas, Founder 


Call now to help. 
1-800-996-4100 


www.stjude.org 


Saving children. 
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FORMS PROCESSING 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 
Best Case Software 

ECF Filing 


FREE YOUR STAFF to work on 
more complex cases! Eliminate all 
time consuming details and let us do 
the work! 


Visit our website at: 
www. bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 
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Lawyer Services 


Damage & Financial Expert 


¢ Lost Profits ¢ Loss of Wages 
¢ Business Valuation ¢ Loss of Benefits 
¢ Forensic Accounting -¢ Loss of On-Call Time 


B. Michael Grant, CPA 
1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 * barry@bmichaelgrantcpa.com 


www.bmichaelgrantcpa.com 
A subscription to The Florida Bar Journal 
makes an excellent gift for your law clerk or 
law student. A one-year subscription costs $50 
and includes 10 monthly issues plus the direc- 


tory. Gift subscriptions are acknowledged to the 
recipient with a letter from the editorial offices. 


To order a subscription, send a check (include 
state sales tax) to The Florida Bar Journal, 
651 E. Jefferson St., 

Talla thassee, Florida 32399 2300 | 


THE SUPREME COURT OF FLORIDA, 1917-1972 


(ilustrated 512-page hardcover history from the Florida Supreme Court Historical Society, by Walter Maniey I! & Canter Brown Jr.) 


Don’t miss this much-anticipated second volume chronicling the history of our state’s 
highest court. Copies are $65 each, including tax & shipping. Send orders to: 


Florida Supreme Court Historical Society 
Box 11344 
Tallahassee, FL 32302-3344 


Personal checks, Visa & MasterCard accepted. E-mall credit card orders to “aaa 
Volumen (000-0099) & ake at por ect tae chipping | 
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Vv ResultsPlus on Westlaw. 
Why are so many attorneys using ResultsPlus®? It saves them a lot of research 
time, yet ensures they cover every base. Based on your initial search terms, it 
suggests related Westlaw® content: ALR® articles, state analytical materials 
and practice guides, Key Numbers, Briefs and more. All from a single click. 


For more information, go to westlaw.info 
or call 1-800-977-WEST (9378). 
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